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Address on Behalf of 


the National Canners Association 


By H. THOMAS AUSTERN 


The Author, a Member of the Law Firm of Coving- 
ton & Burling, Washington, D. C., Addressed the 
Eleventh Annual Meeting of the Section on Food, 
Drug and Cosmetic Law of the New York State Bar 
Association, in New York City, January 25, 1956 


AST WEEK in Atlantic City the National Canners Association 

was privileged to devote its Annual Meeting to celebrating the 
fiftieth anniversary of the Federal Food and Drug Act. In representing 
the canning industry today, I cannot comprehensively report—nor 
even adequately summarize—the broad historical perspective offered 
by those who spoke for the research technologists, the canners and 
the government or the alert awareness of present-day problems and the 
interested spirit of cooperation manifested by all who attended the 
sessions. 

It was, however, historically appropriate that the calendar favored 
the National Canners Association in giving it the opportunity to ini- 
tiate the year-long birthday party of FDA. As Commissioner George 
P. Larrick pointed out, it was the passage of the 1906 Act that led to 
the formation of the National Canners Association. Its research lab- 
oratories were originally staffed by topflight professional men drawn 
from the old Bureau of Chemistry. The tradition of cooperation 
between the association and FDA has continued throughout the years. 
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My title today might have been “Half a Century of Cooperation” 
had not Commissioner Larrick adopted it for his own last week. 


3y the same token, the interest of the canning industry in the 
food-standardization program is traditional. It ought not to be sur- 
prising that a substantial number of the promulgated standards of 
identity, all of the standards of quality and all of the standards of fill 
of container relate to canned foods. The McNary-Mapes Amendment 
of 1930, the first statutory provision for standards, was sponsored 
solely by the canning industry, Food canners played an important 
role in implementing the standardization provisions of the 1938 Act— 
and the industry not only vigorously supported the Hale Amendment 
of 1954, but was also the first to take advantage of the improved 
administrative procedure it afforded. 


There is no need, however, for me to repeat in detail the many 
other particular examples of cooperation recited in the industry cele- 
bration—the basic research in processing methods, the better salmon 
control plan or the joint evolution of numerous objective methods 
of determining identity and quality factors. Happily, many models 
of the testing devices developed over the years were exhibited at the 
convention. 


Attitude of Canning Industry 


I should like to endeavor briefly to highlight three factors that 
were stressed in all of the addresses, and which seem to me to epito- 
mize the attitude of one of the important industries regulated under 
the Act. 


In the first place, from the very beginning and over five decades, 
the National Canners Association and the Administration have at- 
tempted to work together in solving both administrative and technical 
problems. Though of necessity they have approached them from 
different viewpoints, there has always been a common recognition that 
any reasonable solution would have to be based on discovering the 
underlying facts. In their search for those facts, the two organizations 
have most often and most profitably worked together. 


Second, the National Canners Association has always urged that 
appointments in the Administration should be on a professional rather 
than a political basis. Last week the president of the association pub- 
licly recorded how fully this constant insistence upon career appoint- 
ments had been.justified in the selection of the present Commissioner. 
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Last, yet paramount in importance, the canning industry recog- 
nizes the need for wider public understanding that without an ade- 
quate budget there cannot be effective enforcement. The principal 
speaker for the canning industry last week pointed out that the public 
perhaps now takes the work of FDA for granted and that a need for 
economy, plus some indifference arising from this lack of knowledge, 
had resulted in reduced appropriations at a time when regulatory 
problems were more pressing than ever. He urged upon his colleagues 
in the canning industry—as perhaps each of us ought to urge upon our 
clients—that budget support comes with better grace from industry 
representatives than from government officials, and that only if that 
support is given will this public service have sufficient funds properly 
to carry out its responsibilities. 


Association’s Leading Resolution 


In this instance his words did not go unheeded. As its leading 
convention resolution, the National Canners Association stated: 


On the occasion of the Fiftieth Anniversary of the enactment of the Federal 
Pure Food Law in 1906, the canning industry reaffirms its support of that legis- 
lation and pledges its continued cooperation in the development of sound regula- 
tions for consumer protection. A constantly expanding population combined with 
widening consumer interest in all processed food has led to increasing demands 
upon those responsible for enforcement. The recent report of the Citizens 
Advisory Committee confirms industry experience that inadequate appropriations 
have hampered effective enforcement efforts, particularly in the area of economic 
violation. The canning industry recognizes that over-all Government economy is 
essential, but urges upon the Congress that increased appropriations for enforce- 
ment of the Federal Food, Drug, and Cosmetic Act be accorded the highest 
priority to the end that this vital work in consumer and canner protection may 
be effectively continued. 

Most of us here this afternoon are food and drug lawyers. Al- 
though I am only a little more than a year older than the 1906 federal 
law, I have been truly fortunate to practice in this field for more than 
25 years. For me it has always exemplified Maitland’s metaphor that 
the law is a seamless web. 


Challenges and Opportunities 


Where else is one challenged by as demanding and as interesting 
problems—that constantly illuminate all new developments in the feed- 
ing of man and the safeguarding of his health? 


In what other field of law can the lawyer find in one combined 
the ancient action in rem and the constantly advancing frontiers of 
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modern administrative techniques and their judicial review—or alter- 
nately encounter the flexibilities of the injunction action and the rigid 
rules of a criminal prosecution ? 


What other work commands greater attention and skill than re- 
viewing at the same time the details of a dosage specification and the 
open generalities of advertising copy—or measuring the label picture 
against its words? 

How often is the legal draftsman more intrigued with the task 
of tying the vagueness of a legislative standard to the endless par- 
ticularities of an implementing regulation ? 

Above all, in what other field of private or public law are there 
greater opportunities for helping to resolve a specific problem in the 
light of an abiding public purpose? 


If I am right, we should as lawyers be abundantly grateful for the 
privilege of playing our small part in this work, and should join enthu- 
siastically in this year of celebration of its beginnings. [The End] 


¢ COAL-TAR COLORS DELISTED *¢ 


Food and beverage manufacturers have been advised by the Food 
and Drug Administration that three coal-tar colors have been removed 
from the list of those permitted to be used in food products. The regu- 
lation, which became effective on February 15, applies to mixtures 
containing the delisted colors, as well as the pure dyes. 

According to FDA, food and beverage manufacturers may legally 
use up previously certified stocks of the colors, but manufacturers 
were cautioned that foods containing excessive quantities of these 
colors can cause illness to consumers. The colors are FD&C Orange 
No. 1, FD&C Orange No. 2 and FD&C Red No. 32. 

Effectiveness of the regulation was temporarily stayed with respect 
to one of the colors—FD&C Red No. 32—for coloring the outer skin 
of oranges. The stay was ordered on February 9 by the United States 
Court of Appeals for the Fifth Circuit, acting on petition of orange- 
growing interests. The Administration consented to the stay on the 
basis that there is no evidence of harm to consumers from use of 
FD&C Red No. 32 for such coloring of oranges. Florida orange 
growers have been coloring substantial quantities of their fruit for 
more than 20 years. 

Administration studies have shown that the three delisted colors 
cause injury when fed continuously to laboratory animals. Federal law 
requires all such colors to be “harmless,” regardless of the amount 
which may be used. 





The Flour-Milling Industry 


Looks at a Half-Century of Regulation 


By PHILIP F. SHERMAN 


The Secretary and General Counsel of Pillsbury Mills, Inc., Spoke 
Before the Section on Food, Drug and Cosmetic Law, New York State 
Bar Association, at Its Annual Meeting in New York City January 25 


EARLY 600 YEARS AGO a man named Geoffrey Chaucer wrote 

a famous poem about a party of pilgrims to Canterbury, who 
whiled away the time on the road by telling stories. One of the party 
was a flour miller, and his story stands out as one of the great classics 
in which the humor is very much on the spicy side. On this pilgrimage 
today, | represent (without authority to speak for anyone but myself) 
the present-day successors in this country of that famous miller. With- 
out indulging in his brand of humor, I begin my tale by assuring you 
that we who make flour are very glad to be represented here, and to 
join in recognition of an important anniversary. 


Fifty years ago the Food and Drug Administration was born. 
Thirty-two years later it was given a rebirth. Over the years it has 
grown in stature, acquired a new head, and several additional teeth. 
A lot has been accomplished by this infant during the past half- 
century. Now, at the end of 50 years, it is a good time to look back 
and review what has happened. 


When this legislative child was born, in 1906, he was most unusual. 
Regulation of private business by the federal government, except as 
authorized by the Interstate Commerce Act, was then practically un- 
known. The Sherman Act had been on the books for 15 years, without 
much visible effect on the average businessman. Clayton, FTC, Robinson- 
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Patman, and all the other alphabetical administrative bodies were 
unheard of. After more than 25 years of argument, Congress was 
persuaded to pass a law which theoretically, for the first time, put 
federal inspectors into every business establishment shipping or re- 
ceiving food or drugs across state lines. 


I was curious as to how such drastic legislation was received by 
our own industry, so I browsed a bit in the files of The Northwestern 
Miller, which for more than 80 years has been one of our principal 
trade journals. I found that the Act was accepted with equanimity, 
but with something less than wild enthusiasm. That Journal com- 
mented, in 1906, that there were only a few points in the new law 
which affected the industry, and that there would be only a very few 
changes in the business practices of millers. It editorially admitted 
that “there is need for a reasonable and efficient law to prevent adulter- 
ation.” But some spokesmen for the industry did not hesitate to 
express their opinions in graphic language. Reference was made to 
“Wizard Wiley, and other great men of the Department of Humbugs.” 
It was predicted in 1906: 

The day is not far distant when any suggestion of impurities in food or im- 
proper practices in packaging or transportation is to be the forerunner of drastic 
Congressional legislation, accompanied by uniformed inspectors in every manu- 
facturing plant and at the door of every warehouse in the country. 


I quote from an article discussing an issue which is still hot after 


50 years: 


The fussy food cranks seem to be blind in one eye and not able to see well 
out of the other. They invoke popular prejudice against “chemicals” in food with- 
out looking far enough to see that nature makes all foods out of “chemicals,” 
most of which are poisonous when used wrong. 

Fundamentally, of course, government regulation of food products 
was nothing new, even in 1906. We know that from the very earliest 
times, when the millstones which grind flour were activated by human 
elbow grease, there were laws to protect the public against adultera- 
tion. Sometimes, industry has tried to regulate itself. As Mr. Dunn 
has pointed out, it would be fine if, today, all regulation could be handled 
by trade associations, making governmental interference superfluous. 
3ut it has never worked. Laws have always been found necessary to 
protect the public against those who violate self-imposed trade rules. 
In earlier times, highly uncomfortable and embarrassing public punish- 
ments, such as nailing the offender’s ear to his own door post, were 
provided for those who adulterated food. Human nature being what 
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it is, the people have always demanded some official regulation of the 
food industry, and its consequent interference with individual liberty, 
to the extent necessary, at least, to protect them from the few sellers 
of food who abuse their freedom to the injury of other humans. 


Enforcement Marked by Close Cooperation 


So the first Act was passed and, after more than 30 years’ experi- 
ence under it, the 1938 law received no adverse comment at all, at 
least so far as I could find in the columns of the trade journal to which 
I have reference. Enforcement has been marked generally, in our 
industry as well as in others, by unusually close cooperation between 
administrator and businessman. That does not mean, of course, that 
there have been no disputes, disagreements, or controversies, in and 
out of court, but the inevitable differences of opinion are of no signifi- 
cance when compared with the general spirit of cooperation which has 
prevailed throughout the half century, between the milling industry 
and the Administration. Consider, for example, flour standards. Before 
the 1938 Act, flour mills operated under a set of purely voluntary and 
advisory standards, which had no legal force, but which were generally 
observed. Throughout the proceedings which led up to the adoption 
of the 1941 standards for flour, under the new Act, there was a mini- 
mum of controversy, and a sincere effort on the part of both govern- 
ment and industry to produce a regulation which would be for the best 
interests of the consumer. The only major disagreement resulted in 
the Quaker Oats decision, in which the Supreme Court marked out the 
extent and limits of the Administrator’s authority to fix standards for 
the purpose of promoting honesty and fair dealing. 

There have been a few problems, of course. A few years ago 
some members of our industry, who felt their treatment was a little 
rough, proposed some weakening amendments to the law. After many 
meetings, both within the industry and the Administration, the Millers’ 
National Federation published, in 1949, a pamphlet with the appealing 
title Ground Rules for Better Understanding of Administrative and En- 
forcement Procedures under the Federal Food, Drug and Cosmetic Act. 
This explanatory material apparently satisfied the objectors, and pro- 
ceedings for amendment were abandoned. 

It would serve no purpose to list other specific instances of 
cooperation between our industry and the food and drug officials. 
Our representatives have been among those who, at meetings of this 
section and of the corresponding section of the American Bar Associa- 
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tion and at meetings within their own industry have urged complete 
and wholehearted cooperation with the Administration. I am sure that 
no speaker, from any industry, who voices such opinions, does it with 
tongue-in-cheek, to win favor with administrators. We know that we 
cannot carry out our public trust to protect the consumer without 
adequate government regulation and that here is one law, at least, 
which is enforced by men who can talk our language and understand 
our problems, whether or not they agree with us on a particular issue. 
But even with all the good will and high regard of industry, the 
administrator does not always travel on a smooth highway, unimpeded 
by traffic lights or busy intersections. Sometimes he hits a roadblock. 
One of these instances, which particularly affects the milling industry, 
is of general interest because it illustrates the thoroughness with which 
the Administration carries out its responsibility, a thoroughness inter- 
mingled, however, with every consideration for those whose property 
and business practices are affected. I refer to what is known as the 


“grain sanitation program.” 


Legai and Practical Problems 


uving. selling and storing grain is one of our important indus- 
tries. In one respect, at least, we are all involved in it. Each one of 
us owns several bushels of wheat, not to mention several other com- 
modities. The Commodity Credit Corporation, in the Department of 
Agriculture, today owns about 900 million bushels, paid for by tax 
dollars, and by next summer the amount will probably reach a billion. 
It is stored in elevators all over the country, in the holds of ships no 
longer in service, and wherever space is available. One government 


agency represents us as owners, another as consumers, of the food 
produced from the grain we own. To some extent these interests are 


in conflict. 


The story of this controversy really began more.than 15 years 
ago, when the flour mills and the Food and Drug Administration 
together began an intensified campaign to eliminate infestation in flour. 
Much progress was made, but the Administration was still not satis- 
fied and, in 1952, after a careful survey, proposed definite standards 
for grain, which must be met in order to avoid seizure. This proposal 
ran into substantial opposition, principally from the grain trade. It 
was pointed out that the new standards would supersede those fixed 
by the Department of Agriculture, which for many years have been 
the basis for buying, selling and storing grain, and fixing its market 





FLOUR-MILLING INDUSTRY LOOKS AT REGULATION PAGE 125 


price and value. With new standards, many problems would be pre- 
sented. Most grain loses its identity when it leaves the farm, and is 
represented by warehouse receipts describing only grain of a specific 
grade and quantity. Weeks may elapse between storage of the grain 
in an elevator, a contract of sale for future delivery, delivery of a 
warehouse receipt to the buyer and actual withdawal of the grain from 
storage. If grain is seized under the new standards, someone is going 
to lose money. It may be buyer, seller or warehouseman. Other legal 
and practical problems may be presented, as different situations arise. 


As buyer and owner of large amounts of grain, the Department of 
Agriculture was naturally interested in the Food and Drug Adminis- 
tration proposals. The two agencies conferred, and published a “memo- 
randum of understanding,” which was soon withdrawn. After many 
other conferences, committee meetings and postponements, the Food 
and Drug Administration finally, on its own responsibility, announced 
new standards, effective January 1, 1955. As it turned out, there have 
been no momentous effects on business. Out of 3,700 cars tested 
during the first six months of the year, less than 1 per cent were found 
to be subject to seizure. But last September the Administration an- 


nounced that effective July 1, 1956 (just 50 years from the day the first 
Act was signed by Theodore Roosevelt), new and stricter standards 
would be in force. Whether these will have more serious effects on 
the industry or upon us as owners remains to be seen. 


How Millers and Grain Dealers View Proposals 


In appraising these proposals there has been no unanimity, either 
among millers or grain dealers. Most, but not all, of the millers are 
heartily in accord with the new standards. Many grain dealers and 
some millers feel that the new standards go beyond what is necessary 
to protect the consumer, and that the advantages will be outweighed 
by serious adverse effects on the industry and on the public. In the 
milling industry, the general opinion is that the Food and Drug Admin- 
istration is doing its job with a minimum of disturbance and a maxi 
mum of caution, that the new standards will not have all the revolu 
tionary and disruptive effects feared in some quarters, and that to make 
flour with the cleanest possible grain is of paramount importance. 


That is the story, to date, of the campaign to eliminate, as far as 
possible, impurities in flour and related products, by inspecting the raw 
material. We in the milling industry are proud of the progress which 
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has been made in the last 15 years. We know that without action 
by the Food and Drug Administration the results could not have been 
accomplished ; we know, too, that without sympathetic consideration 
of our problems at every point by the Food and Drug Administration 
there would have been serious adverse effects on business. As the 
campaign continues, there will be new problems, and we who buy and 
process the grain for making the country’s flour will share the burden 
of finding solutions, and pledge our best efforts to that end. We are 
confident that the Food and Drug Administration will continue its con- 
sistent policy of avoiding arbitrary decisions made without considera- 


tion of practical consequences, and at the same time carry out to the 


fullest extent its obligation to the public. 


In another area as well, there has been some controversy, with 
which all of you are familiar; but the disagreement, so far, has been 
principally within the ranks of industry. Businessmen and their 
lawyers generally agree that the public interest requires an amend- 
ment of the law to protect the public against untested additives to 
food, but when it comes to details there have been about as many 
different ideas as there are businessmen and lawyers. Strangely 
enough, a major point of conflict has been the procedure for testing 
administrative decisions in the courts, just as it was 50 years ago. In 
this field, there appears to be an excellent opportunity to resolve all 
disagreements through continued tolerance and readiness to consider 
other and conflicting opinions. 


After 50 years, the infant born in 1906 has certainly reached 
maturity. This does not mean that perfection has been attained either 
in administering the law or in living with it. There are still disturbing 
areas of uncertainty. Neither government nor industry will ever be 
entirely content with the status quo. Neither will ever sit back and 
fold its hands and say: “This is it.” In the American tradition, there 
will always be a restless search for improvement. Both the Food and 
Drug Administration and those whose activities are limited by the 
Act wiil continue in their efforts to achieve a better balance beween 
necessary restrictions to protect the public interest and freedom of 
research, thought and action, without which there would be no progress. 

We look forward, in this golden-anniversary year, to another half- 


century of working with the Food and Drug Administration to make 
this country even better and greater than it is today. [The End} 





The First 50 Years 


UNDER THE FEDERAL MEAT INSPECTION ACT OF 1906 


By H. TEMPLETON BROWN 


In This Speech the Author Noted That Time and Experience 
Have Made Packing Industry Members Strong Supporters of 
the Act. He Addressed the 1956 Meeting, Section on Food, 
Drug and Cosmetic Law, New York State Bar Association. 
Mr. Brown Is General Counsel, American Meat Institute 


HERE IS NOTHING in which the American public is more 

interested than a tender piece of wholesome meat, but it is difficult 
to kindle that same interest in the procedures which insure that the 
meat which we eat is wholesome and pure. I fear, therefore, that what 
I have to say on the subject of meat inspection will be informative 
rather than provocative. 


When the Union Stockyards in Chicago were opened in 1865, the 
city appointed two practical butchers to stand at the entrance of the 
yards and scrutinize animals passing through the gates so as to weed 
out any which, judged from outward appearances, should not be used 
for human consumption. This perhaps is a fair example of early 
efforts by governmental regulation to cope with a situation which even 
at that date had begun to pose serious problems to the public health. 
That this was little more than a gesture is apparent, and an additional 
42 years were to elapse before effective inspection became a reality. 


In the days when this country was sparsely populated, the pro- 
curement and slaughter of livestock and the sale of meat was strictly 
a local business. The butcher had considerable knowledge of the 
sources from which his livestock was obtained and the consumer had 
an opportunity to observe for himself something of the conditions 
under which the butcher conducted his slaughtering operations. While 
lacking the technical knowledge which enables a trained veterinarian 
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to detect pathological conditions not apparent upon a superficial exam- 
ination, the local butcher was at least under considerable pressure to 
make certain that within the limits of his ability he sold meat fit for 
human consumption. His ability to remain in business required that 
he maintain a reputation for honesty and reliability with the limited 
number of customers available to him. 


Population Increase and Market Expansion 

Improvement in transportation facilities and the later development 
in the use of refrigerants enabled the butcher to draw livestock from 
sources with which he had little or no direct contact and, similarly, 
to sell the output of his plant outside of the immediate vicinity where 
his operations were conducted. The ever-growing increase in the popu- 
lation of the country required that slaughtering be done on a larger 
and more efficient basis. The local butcher tended to become a slaugh- 
terer or packer with a vastly expanded market. 


The resulting loss of direct contact between the producer and 
the packer, on the one hand, and the packer and consumer or packer 
and retailer, on the other hand, undoubtedly had some tendency to 
relax existing controls over the quality of the meat going to market. 
Conscientious packers, who at all times were in the vast majority, 
made continuing and effective efforts to improve the sanitary condi- 
tions under which slaughtering was carried on and meats processed. 
They undoubtedly processed their meat under conditions more san- 
itary than those found in many homes of that time, but our knowledge 
of sanitation was then far short of what it is today and left much to 
be desired. Furthermore, the conscientious packer who used every 
means at his command to protect the wholesomeness of his product 
was forced to suffer from the actions of the less scrupulous minority 
who were not so concerned with the condition of the livestock which 
they slaughtered or the conditions under which their slaughtering and 
processing operations were conducted. The rejection of a diseased 
animal by a packer attempting to safeguard the wholesomeness of his 
product did not mean, unfortunately, that the same animal might not 
find its way to the market through some other source, The rejection 
of a diseased animal did not mean its condemnation. 


From about 1875 to 1890, the meat-packing industry was subjected 
to a large amount of adverse publicity because of the over-all inade- 
quacies of its meat-inspection system. Newspaper articles alleged that 
large numbers of diseased animals were being slaughtered and proe- 
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essed for human consumption. These articles were widely read and 
reprinted, and resulted in foreign embargoes against American meat. 
Hard as it may be to believe, Italy and Hungary placed an embargo 
on United States pork in 1879, Spain and Germany took similar action 
in 1880, France, Turkey and Rumania in 1581, Greece in 1883 and 
Denmark in 1888. 

The large body of the packing industry cooperated with the gov- 
ernment in the efforts which were made to correct this situation. They 
placed inspectors in their plants to detect unfit animals and products. 
A representative of the United States Bureau of Animal Industry 
wrote a report praising the packers for their work. Nevertheless, a 
special commission was appointed by President Chester Arthur in 
1883, and an investigation was ordered, The report of this commis- 
sion, together with the urgent request of the Secretary of Agriculture, 
resulted in the passage of the Federal Meat Inspection Act of 1890. 
This law, however, provided only for the inspection of meat intended 
for export. It did result in the lifting of foreign embargoes. It did 
not directly provide any additional protection for the domestic con- 


sumer. 


Federal Inspection in Domestic Commerce Begins 

A decisive step in this direction was taken, however, in the follow- 
ing year. An amendment to the act of 1890 provided that the Secretary 
of Agriculture should cause an inspection to be made prior to slaughter 
of all cattle, sheep and hogs, where such livestock or the carcasses or 
products thereof were then or were thereafter intended to be the sub 
ject of interstate commerce. In addition to a mandatory requirement 
of ante-mortem inspection, the Secretary of Agriculture was given the 
discretionary power to require post-mortem examination. The trans- 


portation in interstate commerce of carcasses or the products thereof 
which had been found upon federal inspection tc be unsound or dis 
eased was also prohibited. A further amendment of the law of 1890 
gave the Secretary of Agriculture authority to provide rules and regu- 
lations for the prevention of the interstate shipment and exportation 


of condemned carcasses. 

All this was a long stride in the right direction. In 1906, through 
the cumulative efforts of the packing industry and the government, 
the comprehensive Meat Inspection Act, which 50 years thereafter 
still remains with little change the basic law under which the inspec- 
tion of livestock, meat and meat food products is conducted, was 
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passed, The thoroughness with which the problem was approached is 
attested by the fact that the act has remained in effect virtually without 
amendment for 50 years. That reindeer should not have been included 
as a form of livestock subject to inspection prior to 1914 would seem 
to have been a pardonable oversight. 


Movement Under Way Long Before The Jungle and 
‘“‘Embalmed Beef"’ Sale 

The Jungle, written by Upton Sinclair and published in 1905, 
together with charges of the sale of “embalmed beef” to the army 
during the Spanish-American War, is popularly supposed to have been 
influential in large part for the passage of the act. No doubt they did 
have some effect, but the movement for a comprehensive and effective 
system of inspection and sanitary control was already under way long 
before their voices were heard. 

The development of the packing industry had in itself made an 
effective inspection system a possibility. Where it would have been 
impractical and inordinately expensive to place inspectors in the shops 
of each of thousands of small butchers, the concentration of slaughter- 
ing operations into large units solved what was otherwise in itself a 
difficult problem. As to sanitation, which was first given real con- 
sideration in the Meat Inspection Act, leaders of the meat-packing 
industry were themselves among the most ardent advocates of 
improvement. 


I have deliberately devoted considerable time to a discussion of 
the conditions which existed prior to passage of the Meat Inspection 
Act of 1906, and the underlying forces which brought it into being. 
You are less interested, I have assumed, in the details of inspection 
or the nature of the diseases and conditions which inspection attempts 
to combat than in the broad over-all purposes of the act and the 
results obtained, and some knowledge of the conditions which existed 
prior to the time that the act was passed is necessary to their 
understanding. 


What Meat Inspection Act Does 
In brief, the Meat Inspection Act of 1906 does this. It makes 
mandatory a post-mortem examination of the carcasses of livestock 
prepared for human consumption and destined for interstate or foreign 
commerce. It provides for the destruction of all carcasses condemned. 
It gives the Secretary of Agriculture discretionary power to require 
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an ante-mortem investigation of livestock destined in the form of meat 
or meat food products to be used in interstate or foreign commerce. 
In practice this additional inspection is made. Similarly, the act pro- 
vides for the inspection of meat food products and the destruction of 
any that are unfit for human food. A highly important provision, first 
written into the 1906 act, requires the Secretary of Agriculture to 
inspect and approve the sanitary conditions of all slaughtering estab- 
lishments or plants where meat or meat food products are prepared. 
Meat and meat food products cannot be “passed” for delivery into 
interstate or foreign commerce unless they are prepared under san- 
itary conditions approved by the Secretary. Other provisions of the 
law preclude the shipment in interstate or foreign commerce of prod- 
ucts which have not been inspected and approved, and provide both 
fines and imprisonment for violation of the act, etc. 


Enthusiasm for Federal Inspection Service 


Regulation is seldom greeted with enthusiasm by the persons 
regulated, and when the Meat Inspection Act was passed, the packing 
industry unquestionably had some reservations as to how it would 
be administered and as to what the extent of its effectiveness would be. 
However, time and experience have made strong supporters not only 
of that part of the industry which is regulated, but also of that part 
of the industry which, because intrastate in character, is not subject 
to regulation. Approximately 70 per cent of the meat sold in this 
country is produced under federal inspection, and the confidence with 
which any housewife purchases any meat or meat food product bearing 
the federal stamp of approval is a silent but eloquent tribute to the 
reputation which the federal inspection service has attained. 


It is important to note in this connection that the Meat Inspection 
Act exerts an important influence upon the quality of even that portion 
of the national meat supply which is not subject to federal inspection, 
for noninspected meat must be sold in competition with federally 
inspected meat, and the packer engaged only in intrastate business 
must make sure his product is competitive from the standpoint of 
wholesomeness if it is to attract the attention of the housewife. A large 
number of states have provisions in their laws which bring their food 
standards and definitions into automatic conformity with federal 
requirements, and in the construction of new packing plants federal 
specifications are frequently employed as a guide even though adher- 
ence to them may mean additional expense for a company producing 
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only for an intrastate market. The packer engaged in intrastate busi- 
ness today does not so limit his operations in an effort to avoid federal 
inspection. Rather, he looks forward to the time when he can make 
interstate shipments to good advantage and obtain the benefits of 
such inspection. 


Scope of Operations in Fiscal Year 1955 


The scope of the operations of the Meat Inspection Branch of the 
Department of Agriculture is clearly illustrated by these excerpts from 
its official summary of activities for the fiscal year 1955: 


This year inspections were conducted at 1,149 establishments located in 446 
cities and towns. At the end of the fiscal year, 479 slaughtering establishments 
and 641 establishments engaged in meat processing only were operating under 
Federal Meat Inspection. 

During the year Meat Inspection Branch engaged principally in (1) the 
examination of food animals, including cattle, calves, sheep, swine, goats, and 
horses prior to slaughter to eliminate those animals found to be affected with 
diseases or other unwholesome conditions; (2) a thorough postmortem examina- 
tion of each carcass at time of slaughter to detect and eliminate diseased and 
otherwise unfit meat; (3) destruction for food purposes of all diseased, unsound, 
or otherwise unwholesome meat and meat food products; (4) supervision of the 
preparation of meat and meat food products to assure their cleanliness and 
wholesomeness during their preparation into articles of food; (5) guarding 
against the use of harmful preservatives and other deleterious ingredients; (6) 
supervision of the application of marks to meat and meat food products to show 
that they are “U. S. Inspected and passed”; (7) supervision of the application of 
informative labeling and prevention of the use of false and deceptive labeling on 
meat and meat food products; (8) certification of meat and meat food products 
for export; (9) inspection of meat and meat food products offered for importa- 
tion into this country; (10) examination of meat and meat food products for 
compliance with specification requirements of governmental purchasing agents. 

The seven laboratories maintained by Meat Inspection Branch examined 
29,085 samples of meat and meat food products and ingredients and substances 
used in their preparation. 

Drawings and specifications were reviewed for 911 projects for new or 
remodeled structures to determine whether the construction and facilities com- 
plied with the requirements for slaughtering and meat processing establishments 
operating under Federal Meat Inspection. 


The Meat Inspection Branch is organized as a public health 
service and its activities financed in full by public funds. These facts 
have contributed to the establishment of a completely independent 
viewpoint, and the integrity of the service and its personnel is unques- 
tioned. May its next 50 years be equally productive and its relation- 
ship with the packing industry equally pleasant. [The End] 





Fifty Years 


OF FEDERAL FOOD AND DRUG LEGISLATION 


and Food Standardization 
By A. M. GILBERT 


Suggestions Toward Agreement Among Parties Interested 
in Practical Food Standards Were Offered in This Speech 
Before the New York State Bar Meeting January 25, 1956 


A’ THE OCCASION of this golden anniversary of federal food 
and drug legislation, I would like to discuss with you certain 
aspects of the interesting and ever-controversial subject of food stand 
ardization not in the form of a scholarly dissertation, but informally 
in the manner of one interested lawyer to another. 


Although we are commemorating the year 1906 as the birth date 
of the most important law enforced today, the formulation of foorl 
standards was begun well before 1906. In 1897, the Association of 
Official Agricultural Chemists, cognizant of the growing need for 


pure foods, appointed a committee on food standards which the fol- 
lowing year issued a printed eight-page report listing foods under 
active consideration for standardization and defining the various 


forms of adulteration to be counteracted, The Secretary of Agriculture 
in 1904, under the authority of the 1902 appropriation act for the 
Department of Agriculture and on the recommendation of the Associa- 
tion of Official Agricultural Chemists, proclaimed standards for a 
number of basic foods.’’ Additional standards were proclaimed in the 


next two years.’ 


However, the Food and Drugs Act of 1906 contained no provision 
regarding food standards. This omission was not the result of 
inadvertence, but of active opposition on the ground that Congress 


* Bureau of Chemistry Bulletin No. 81, ? For a more comprehensive history see 
p. 180; United States Department of Agri- Henry A. Lepper, ‘‘The Evolution of Food 
culture. Office of the Secretary, Circular Standards and the Role of the A. O. A. C.,”" 
No. 10 (November 20, 1903). 8 Food Drug Cosmetic Law Journal 133 

(March, 1953). 
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should not or could not delegate its authority to legislate standards.* 
At the same time, however, you will recall that the United States Phar- 
macopoeia was established without serious opposition as the authority 
on the identity and purity of drugs. 


Through 1938 the food standards announced by the Department 
of Agriculture remained wholly advisory. To prove a violation in a 
court of law, the government first had to show the actual composition 
of the product expected by the consumer and recognized generally by 
the trade. In essence, this imposed on the government the burden of 
proving in each case what the standard for the product should be. 
The difficulties of enforcement eased the way for many debased foods 
to enter the market with the result ofttimes that consumers received 
less than they bargained for, and responsible manufacturers (including 
a client of mine) were forced out of business under the competition of 
products that were economic cheats. 


By the time the Federal Food and Drugs Act of 1906 was being 
revised in 1938, legislature and administration alike recognized the 
crying need for standards of identity to “reflect the expectation of the 
buyer.” * Section 401 of the 1938 Act accordingly authorized the Sec- 
retary, whenever in his judgment “such action will promote honesty 
and fair dealing in the interest of consumers” to promulgate regula- 
tions fixing reasonable standards of identity, quality and fill of con- 
tainer for any food except butter and for most fresh and dried fruits 


and vegetables.® 





340 Congressional Record 2659, Part 3. 552 Stat. 1046 (1938), 21 USC Sec. 31 
* Hearing before a subcommittee of the (1946). 

Senate Committee on Commerce, S. 1944, 

December 7-8, 1933, pp. 35-36. 
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Subsequent to 1938 and the establishment of a standard of identity 
for a given food, every product marketed under the name of that food, 
or purporting to be that food, has had to conform to the established 
standard or be misbranded under Section 403(g) of the Act.° The 
classic enunciation of the effect of these standard provisions is found 
in the “Farina Case.” * Under the exclusive appropriation doctrine of 
this case, an ingredient may be beneficial and its presence may be 
clearly revealed on the label, yet it may not be used in any food which 
is, or purports to be, a food for which an identity standard has been 
issued, if the standard does not specifically permit the inclusion of 
such ingredient.* 


Act's Position on Labeling as Complete Protection 


Under the Act, truthfulness of the label is not recognized as a 
complete protection to the bulk of the consuming public. The Act is 
posited on the theory that if a product purports to be a certain food, 
the public assumes that the food contains only those ingredients com- 
monly associated with that food, and the label may not be consulted. 


Attempts to escape the rigors of standardization by giving a 
product another name and supposedly another identity have not met 
with much success. A product called “Fountain Fruit” *® and another 
called “Fruit Spread,” *° as examples, were each held to purport to be 
preserves. “The mode of packaging, labeling, distributing, and the 
general appearance of an article of food may be such that it ‘purports 
to be another article . .’™ Thus, the courts have looked beyond the 
label designation in determining whether or not a product purports 


to be a given food, 





* Section 403 of the Act reads, in part: 

“A food shall be deemed to be mis- 
branded . . 

““(g) If it purports to be or is repre- 
sented as a food for which a definition and 
standard of identity has been prescribed by 
regulations as provided by section 401, un- 
less (1) it conforms to such definition and 
standard, and (2) its label bears the name 
of the food specified in the definition and 
standard, and, insofar as may be required 
by such regulations, the common names of 
optional ingredients (other than spices, 
flavoring, and coloring) present in such 
food."’ 52 Stat. 1047 (1938), 21 USC Sec. 
343(g) (1946). 

A standardized food may also be adulter- 
ated under Section 402(b)(1) (1938), 52 
Stat. 1046, 21 USC Sec. 342(b)(1) (1946), 
if a ‘‘valuable constituent’’ has been omit- 
ted (U. 8. v. 716 Cases . . “Del Comida 


Brand’”’ Tomatoes, 179 F. (2d) 174 (CA-10, 
1950). 

* Federal Security Administrator v. Qua- 
ker Oats Company, 318 U. S. 218 (1943). 

* Libby, McNeill & Libby v. U. 8., 148 F 
(2d) 71 (CCA-2, 1945), is another leading 
case on this point. 

*U. 8. v. Ninety-Nine Cases, More or 
Less, Each Containing Four Jars of an 
Article Labeled in Part “Southland Net 
Weight 14 Ozs. Peach Fountain Fruit,’’ etc., 
89 F. Supp. 992 (DC Tenn., 1948), Klein- 
feld and Dunn, Federal Food, Drug, and 
Cosmetic Act (1949-1950), p. 128. 

” U.S. v. 30 Cases “Leader Brand Straw- 
berry Fruit Spread,’’ 93 F. Supp. 764 (DC 
Iowa, 1950). 

"U. 38. wv. Ninety-Nine Cases (1949) 
Kleinfeld and Dunn, work cited, at pp. 151, 
152-153. 
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I would like to refer, in passing, to the many and numerous prob- 
lems that can arise under the language “purports to be” in Section 
403(g) of the Act. The breadth of these very important and significant 
words has never been fully explored. At least some of us would like 
to see some comprehensive research conducted, on this expression, 
which could be of considerable assistance to the government and 
industry, as well as to the courts which will undoubtedly be constru- 
ing the application of this expression to given sets of facts in cases 
that will be adjudicated in future years. 


Effect of Imitation Jam Case 


Apart from a head-on attack against an enunciated standard on 
the grounds that it is unreasonable or not supported by sufficient evi- 
dence,’? only one avenue of escape from the rigors of standardization 
has opened thus far. Pursuant to the Supreme Court decision in the 
Imitation Jam case,"* a manufacturer may use, in a food which pur- 
ports to be or is represented as a food for which there is a standard, 


an ingredient not included in such standard provided the word “imita- 
tion” appears on the label. In other words, if a product is labeled 
“imitation catsup,” an ingredient such as sodium benzoate not pro- 
vided for in the standard may be used. This partial escape from the 
exclusive appropriation concept, however, may be of dubious advan- 
tage, as a practical matter. 


Personally, I feel that the effect of this /mitation Jam decision has 
been to remove a certain amount of important protection which the 
Act previously afforded to standardized foods. It is one thing to have 
a new food which is a product sui generis; to me, this is not an imita- 
tion of another food. However, it is something else to sell a substand- 
ard product which is really an adulterated standardized product and 
be able to palm it off as the standardized product notwithstanding the 
use of the word “imitation.” I have heretofore advocated that Section 
403(c) of the Act should be repealed. In my opinion, this would in no 
way affect legitimate imitation foods, but would give to a standardized 
food—and to the consumers—the protection contemplated by the Act. 
In the alternative, I have suggested that Section 403(c) should be 
amended so as to provide specifically that a violation of Section 403(g) 

2U. 8. v. Lord-Mott Company, Inc., 57 % 62 Cases of Jam v. U. 8., CCH Food 
F. Supp. 128 (DC Md., 1944); Willapoint Drug Cosmetic Law Reports { 7193, 340 
Oysters, Inc. v. Ewing et al., 174 F. (2d) U. S. 593 (1950). 


676 (CCA-9, 1948), cert. den., 338 U. S. 860 
(1949). 
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is not prevented solely because of the use of the word “imitation” on 
the label.’* 


Perhaps the most serious criticism leveled at food standards ts 


that, to use the familiar graphic phrase, they “lay a dead hand on 
progress.” A pat answer to this criticism might merely point out that 
it “just ain’t so.” As we all know, recent years have witnessed a great 
acceleration in the tempo of real progress in food technology. Yet the 
ferment of competitive development in the food and chemical industry 
only makes it more necessary that our laws keep apace. 

Since a standard amendment is required before a new ingredient 
may be used in a standardized food, complaint is made that a con- 
siderable expenditure of time and money bars the use of any new 
ingredient. Since an applicant cannot know that a requested amend- 
ment will be adopted, all the time and money spent in research and 
hearings may turn out to have been wasted. Further, even if the 
amendment is adopted, the delay may well deprive the manufacturer 
of his competitive advantage, An extreme illustration of the toll a 
standard hearing may take is that connected with the bread hearings, 
which spanned some ten years and amassed a record of some 17,000 
pages.*° 

On the other hang, it cannot be seriously denied that food stand- 
ards promote honesty and fair dealing in the interest of consumers, 
and they do protect legitimate food manufacturers against the fraud 
or cheat. In the face of these vital plus factors, can we seriously 


advocate outright elimination of food standards: 


Much Room for Improvement 


Short of outright elimination of standards, there lies a vast field 
for possible improvement. Since the passage of the Act in 1938, 
important improvements have already been effected. Pursuant to 
regulations of the Secretary of Health, Education, and Welfare, tem- 
porary permits are now available to market for a limited period of 
time a product which deviates from the established standard.’® This 
deviation may take the form of the addition of an unlisted ingredient 
or, since April of 1954,"* the omission of a required ingredient. Upon 
application to the Secretary and a shov-ing of the required information 





“Gilbert, ‘Standardized Foods Need § 7247, 201 F. (2d) 347 (CA-3, 1952), cert. 
Protection,’’ 7 Food Drug Cosmetic Law den., 345 U. S. 923 (1953). 
Journal 172 (March, 1952). * 21 CFR Sec. 3.12. 

% See Atlas Powder Company v. Ewing, "19 Federal Register 2469 (April 28, 
CCH Food Drug Cosmetic Law Reports 1954). 
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(including, in the case of a new substance, that it is not poisonous or 
harmful), a temporary permit may be issued permitting deviation from 
the standard for a specified period of time, usually a year. Such a 
permit may be, and has been, extended. This procedure has allowed 
manufacturers not only to retain their competitive advantage to an 
extent, but also to acquire knowledge and experience of great benefit 
in connection with a standard change. 


Hale Amendment 


The Hale Amendment to the Act ** has further improved the pic- 
ture. Under it, a record need be compiled only as to controversial 
provisions; noncontroversial provisions are adopted without any 
hearings. 

Shortly after the enactment of the Hale Bill, the National Canners 
Association petitioned the Secretary to amend the catsup standard so 
as to include corn syrup as an optional ingredient. The proposed 
amendment was published in the Federal Register on May 11, 1954;*° 
on October 9, 1954, no objections having been filed, the amendment 
became effective. Several other standards have also been amended in 
relatively quick time. 

The Hale Amendment permits the filing of 2 petition for the issu- 
ance or amendment of a food standard by “any interested person show- 
ing reasonable grounds therefor.” *° Formerly, only the industry 
making such food, or a substantial portion of such industry, could 
apply for a standard or for an amendment. Thus, a manufacturer 
heretofore was discouraged from developing or introducing a new 
ingredient by the necessity of obtaining the backing of a substantial 
portion of the appropriate industry prior to even applying for an 
amendment. This requirement has happily been abolished by the 
Hale Amendment. 


New Problems Under New Law 


Experience to date has already shown that the Hale Amendment 
does not solve all of the problems it was aimed at; those who worked 
for its enactment recognized in advance that, as with any new legisla- 
tion, perfection could not be attained at the outset. The government 
and many of us in industry have already been faced with problems 





*P. L. 335, 83d Cong., 2d Sess. 
19 Federal Register 2704. 
» P. L. 335, 83d Cong., 2d Sess. 
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under this new law which we had not originally contemplated. I think 
it would be well for our standards committee to consider this matter 
after a few more years of actual experience, as to whether the statu- 
tory provisions could not be improved. 


In the final analysis, however, it is the question of safety or harm- 
lessness of a new substance or ingredient which has consumed most 
of the time in prolonged standard hearings. As complete a record as 
possible in this regard is demanded so that the conclusions reached 
will be sound and correct. Further, it is the proposals dealing with 
new substances that are most likely to be objected to under the new 
procedure and, accordingly, such proposals—or at least some of them 
—may well be the subject of hearings to the same extent that they 
have been in the past. 


Standard hearings are and must be conducted pursuant to legal 
requirements and rules of evidence which allow all interested parties 


full freedom to examine and cross-examine witnesses.” A record must 
be amassed which can provide the basis of appeal to an appellate court. 
This necessary procedure makes the standard hearing an unwieldy 


forum for the determination of the question of toxicity or safety of a 
new substance or chemical. This situation may be eliminated toa great 
extent upon the enactment of legislation dealing with new chemicals 
in foods. Then only efficacy and advisability of an ingredient will be 
treated at the standard hearing. 


Unstandardized Foods—Use of Chemicals 


There is considerable interest throughout the country in connec- 
tion with legislation regulating new chemicals in food. Under the 
Act, a manufacturer does not need government permission to use any 
ingredient he desires in an unstandardized food. Of vital concern is 
the problem attendant upon the use of new chemicals in unstandard- 
ized foods without, in at least some cases, the research necessary to 
insure that these substances are absolutely safe. After a particular 
chemical would be first used in a food, years might elapse before the - 
government might know of such use. Thereafter, further time might 
elapse before the government would be able to conduct the necessary 
research and, if it found the chemical unsafe, before it could institute 


1 See Goodrich, “Simplifying the Trial metic Act," 8 Food Drug Cosmetic Law 
of Scientific Issues in Formal Rule-Making Journal 578 (September, 1953). 
Under the Federal Food, Drug, and Cos- 
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legal proceedings and prove a violation of the Act. Thus, unsafe sub- 
stances might be consumed in large quantities for many years before 
the government could intervene.” 


Accordingly, the proposal that all new chemicals for use in foods 
be pre-certified by the government has been strongly urged. Under 
this proposal, a new chemical would have to be submitted to the Food 
and Drug Administration, together with the results of the research 
conducted with regard to its safety, much as the statute now provides 
in the case of a new drug.** Unless the government, on the basis of 
the material submitted to it, certified the new chemical as safe for use, 
it could not be used in food. The Delaney Committee recommended, 
after extensive hearings on the subject: 

The strong recommendation of most of the witnesses before the committee 
was that no chemical should be permitted entry into the Nation's food supply until 
its safety for use has been demonstrated beyond a reasonable doubt. A provision 
in the law to that effect would benefit the food and chemical industries as well 
as the consuming public. .. . 


In the committee’s view, it is important that unnecessary obstacles to techno- 
logical improvements in food production and processing not be created.” 


Many Positions on Problem 


Although there is agreement by all interested parties on the basic 
principle that chemicals should not be used in foods unless they are 
safe, the suggested means of accomplishing this objective differ. The 
suggestions vary from precertification of use of a new chemical to 
voluntary cooperation by the food industry, which has an excellent 
record to date, and reliance on existing provisions of the law to check 


the few transgressions.”® 





* Crawford, ‘“The Food and Drug Admin- 
istration’s Viewpoint on Chemicals in 
Foods,’’ 7 Food Drug Cosmetic Law Jour- 
nal 85 (February, 1952). 

23 Sec. 505, 52 Stat. 1052 (1938), 21 USC 
Sec. 355 (1946). 

*H. Rept. 2356, 82d Cong., 2d Sess. 1, 
25 (1952). 

% For example: Ferguson, ‘Chemical 
Additives in Foods,'' 6 Food Drug Cosmetic 
Law Journal 34 (January, 1951); Dunn, 
“Statement Before the House Select Com- 
mittee To Investigate the Use of Chemicals 
in Food Products,’’ 6 Fodd Drug Cosmetic 
Law Journal 72 (January, 1951); Klein- 
feld, “‘Congress Investigates Chemicals in 
Foods,"' 6 Food Drug Cosmetic Law Jour- 
nal 120 (February, 1951); St. John, ‘‘Safety 
of the Consumer Comes First When Using: 
Chemical Additives,"" 6 Food Drug Cos- 


metic Law Journal 269 (April, 1951); Dun- 
bar, ‘“‘Chemical Additives in Food," 6 
Food Drug Cosmetic Law Journal 431 
(June, 1951); Mulford, ‘’Practicality in 
Regulation of ‘Chemicals in Food’ Prob- 
lem,"' 6 Food Drug Cosmetic Law Journal 
850 (November, 1951); Bartenstein, ‘‘Chem- 
icals in Foods Legislation,"’ 7 Food Drug 
Cosmetic Law Journal 113 (February, 
1952): Newton, ‘“‘Chemicals in Food,’ 7 
Food Drug Cosmetic Law Journal 123 
(February, 1952); Oser, ‘“‘Can a Poison 
Exist in a Vacuum? A Discussion of Sec- 
tion 403(a),"" 8 Food Drug Cosmetic Law 
Journal 693 (November, 1953); Snyder, “‘An 
Appraisal of the O'Hara Bill (H. R. 9166, 
Eighty-Third Congress) to Provide for the 
Pretesting of New Chemical Additives to 
Food,’ 9 Food Drug Cosmetic Law Journal 
693 (December, 1954). 
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Between these polar positions are those who favor amendment 
to the Act but fear inordinate caution or arbitrariness on the part of 
the government in determining whether or not to certify a new chem- 
ical as safe. No objective measuring stick is available to determine the 
question of safety, nor can the question in every case have an absolute 
answer. Rather, sound and competent judgment must be imposed upon 
all available scientific data before a proper answer can be reached. 
Thus, the center position advocates that the decision as to safety be 
made by a court and a jury. 

The press recently reported that the Commissioner of Food and 
Drugs favors a bill which would require the manufacturer to show 
that an additive is useful as well as safe. Such a requirement is not 
found in the new-drug section of the Act and, since it brings into play 
personal and subjective opinions, it is opposed by many in industry, 


if not most. 


Miller Amendment 


Of interest is the recently enacted Miller bill,** dealing with 
pesticide residues in foods, which utilizes a procedure whereunder the 


Secretary decides if the new chemical should be certified, but prior 
thereto the matter and research data may be referred for report and 
recommendation to an ad-hoc advisory committee of scientific experts 
selected by the National Academy of Scientists. The committee's 
report and recommendation must be considered by the Secretary and 
becomes part of the record to be considered by the Appellate Court if 


the Secretary’s determination is appealed. 


Several bills dealing with new chemicals in foods are now pending 
in Congress.*7 Although I have no crystal ball, I think it is safe to 
predict that the Congress will enact new legislation on this subject in 
the not-too-distant future. Such new legislation would probably pro- 
vide for independent treatment of the question of safety of new chem- 
icals in foods, both standardized and unstandardized, and thereafter 
this prolonged phase of standard hearings would be eliminated. 


The enactment of such new legislation would be hastened if all 
interested parties could agree on the substance of the bill to be enacted. 
Much progress has been made towards bringing divergent opinions 





* H. R. 7125, 83d Cong., 2d Sess. (1954). (O'Hara), H. R. 7607 (Priest), H. R. 77 

7H R. 4099 (Priest), H. R. 4100 (O'Hara), 84th Cong., Ist Sess.. H. R. 8271 
(O'Hara), H. R. 4475 (Delany), H. R. 5927 (O'Hara), H. R. 8275 (Priest), 84th Cong., 
(Miller), H. R. 7605 (Priest), H. R. 7606 2d Sess. 
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closer together. Perhaps it is more than wishful thinking to suggest 
at this time that another attempt be made to reconcile differences. I 
cannot help but feel that there is a good chance to reach agreement 
if all interested parties, including the government, would attend a 
working conference which would stay in continuous session as long 
as necessary. If agreement on this subject could be reached and new 
legislation enacted this year, it would be a most fitting tribute in com- 
memoration of the fiftieth anniversary of the 1906 Act. 


No discussion of food legislation is complete without some men- 
tion of the frequently criticized tendency of FDA toward recipe writ- 
ing in the formulation of standards. In addition to setting forth the 
mandatory ingredients, established standards specifically list all optional 
ingredients, including those used solely for flavoring and seasoning 
purposes. As an illustration, if a standard permits the use of salt 
(sodium chloride), a manufacturer cannot use potassium chloride in 
lieu of sodium chloride without first going through all the steps re- 
quired for a standard amendment. Yet the food basically may be the 
same food whether it contains sodium chloride or potassium chloride. 


To me, the mandatory ingredients are those which give the food 
its basic character or nature. In the case of mayonnaise, for example, 
these are vegetable oil, vinegar and egg. Without these, we do not 
have mayonnaise. When a consumer buys a product labeled mayon- 
naise, she has a certain expectation which cannot be realized unless 
vegetable oil, vinegar and egg are used. Therefore, in the case of 
mayonnaise, the freezing effect of the standard should be limited 
solely to those basic mandatory ingredients. 

When it comes to optional ingredients, no real benefit results by 
freezing them to specifically named substances. Fundamentally, the 
manufacturer should have the right to do his own recipe-writing. 


Some years ago, Mr. Charles W. Crawford, then Associate Com- 
missioner and later Commissioner of Food and Drugs, stated: 


There may be validity to the criticism that some of the identity standards 
have been drawn with such rigidity that inconsequential variations which in no 
wise impinge upon consumer interest are not permitted. In future work it is our 
purpose to recommend the greatest latitude within standards that seems possible 
without undue risk. However, we must move with extreme caution when new 
and insufficiently tested chemicals may be prematurely used in foods through lax 
wording of the standards.” 





*%**Ten Years of Food Standardization," 
3 Food Drug Cosmetic Law Quarterly 243, 
248 (June, 1948). 
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In recent years; a lessening of rigidity in standards has been 
noted. However, many of us feel that this could still be considerably 


improved. 


Hovering over the Administration’s attitude in this regard has 
been its evident concern that new and insufficiently tested chemicals 
might be used through lax wording of the standard. Should new- 
chemical legislation be enacted, the Administration would no longer 
have to furnish protection against new chemicals through the provi- 
sions of food standards and, consequently, improvement in this situa- 
tion might well result. 


In conclusion, I submit that the food-standards provisions of the 
Act do accomplish their desired objective: protection of the consumer 
and the reputable manufacturer from economic and chemical adultera- 
tion. Further, I have no personal knowledge of a single case where 
standardization has actually prevented scientific investigation with 
regard to any real or substantial improvement. Recent developments 
have to some measure reduced the almost unavoidable freezing effect 
of food standards. Official regulations permitting temporary permits 
and the Hale Amendment easing standard-making and standard- 
amending procedure have helped accomplish this. New-chemical leg- 
islation may still help more by removing from the standard hearing 
the intricate problem of safety of new chemicals and, indirectly, by 
allowing the Administration to relax its excessive vigil in writing 
standards. 


What Increased Appropriations Can Mean 


The future augurs well for increased appropriations for the Ad- 
ministration. If these are forthcoming, the government will be able 
to apply more funds to its standards activities, which—in turn—will 
reduce the delays that have been caused by insufficient financial means. 


The record for the last 50 years is good. We have made fine strides 
under the Administration. It is only fitting and proper, on this fiftieth 
anniversary, to pay tribute to the Administration for a job well done, 
with regard to food standardization as well as the numerous other 
problems and activities under the Act. In the coming years, I am 
confident that, with industry, consumers and government cooperating, 
we shall make continued progress. [The End} 





By JAMES F. HOGE 


Food and 
as Good 





Bachrach 


T is a significant matter—the fiftieth anniversary of the Nation’s 

food and drug statute, I am honored and pleased to participate in 

celebrating it and to give a salute to the occasion, to the law back of 
it, and to the many people and events identified with it. 

We are at the beginning of the anniversary year. Our commemo 
ration in 1956 of the event in 1906, and our recognition of the conse 
quences ensuing upon it, reaching as they do down through the years 
to this moment, will be as fitting as our perspective is true. Perspective 
is important in all things. Its absence inevitably leads to unhappy 
results. In the law we recognize today, and in the administration of 
it, we are indebted to perspective. 

Let us, therefore, take care that we see the things of this fiftieth 
anniversary in their right focus. That involves a matter of looking to 
the law, to the administrators, to the industry, to the public—to all the 
people, to all the events and to all the historical influences that have 
contributed to the panoramic scene of present-day manufacture and 
distribution of foods, drugs and cosmetics in the United States. 


If in our enthusiasm for the law we magnify it to the dwarfing 
of all else, we get the picture of all-sufficient legalistically stated and 
mechanically operated statism—something like automation of which 
we hear so much today. If, on the other hand, we hold that the 
present state of food, drug and cosmetic production and distribution- 
at least insofar as it is good—is the fruit solely of the good intent and 
deed of the industry, then the law has been unnecessary and the 
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Mr. Hoge, of Roger, Hoge & Hills, New York City, Addressing the Recent 
Meeting of the New York State Bar Association, Hailed This Law as a Liv- 
ing Example of Free Enterprise Working Reciprocally with Free Government 


picture of al] that we have today by way of growth and good effect 
would not include the law at all. 

Either of those pictures would be distorted—entirely out of focus. 
In fact, for the true picture, we must focus on more than the imme- 
diate good—upon more than commodities of pure composition and 
truthful labeling. Let me take nothing away from the importance 
of our Nation’s having pure foods, drugs and cosmetics which are 
serviceable and safe in use. Let me rather underscore and exalt the 
importance of that. We can even warm our emotions by what we 
see and think in that direction. But so much of that—good as, of 
course, it is—is the wholesome by-product of the main accomplishment. 


I submit to you that the main accomplishment of our food and 
drug law is good government. Its birth is entitled to be memorialized 
and saluted on this important anniversary as an outstanding example 
of free government at work, as an intensive, sensitive, significant 
study of a government of laws operating in matters of most vital con- 
cern to its citizens. 
foods, drugs and cosmetics with high standards of quality and use- 
fulness. Nor is it remarkable that our businessmen have conceived 


So seen, it is not remarkable that our Nation is supplied with 
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and pursued high precepts of business conduct; that our industry has 
constantly pushed forward in exploration, has ventured into new 
discoveries of far-reaching benefit, has perfected techniques of produc- 
tion and control, has paced its distribution of goods and transmission 
of information with modern means of communication and transport ; 
and that, in brief, an industry keyed to contemporary times has not 
only met contemporary needs, but has created new wants and the 
means of fulfilling them with consequent benefit to the health and 
the wealth of all the people. 

I could break this up into its component parts. But why do it? 
It would take too long, and you already know what they are. You 
know the composition of the law; the personnel and the personality 
of the administrators; the public’s needs and benefits. You do your 
work effectively only as you know these things and see the relation- 
ship one to the other. 

The single thing that I would like to say to you and leave with 
you is that our food and drug law affords a living example of the free- 
enterprise system working reciprocally with free government. It is 
and has been true to the basic and abiding purpose of law to provide 
organization and means whereby men may live in society, whereby 


mankind may be a community living safely, usefully and happily 
together, and whereby, in the finest sense of the words, man may have 
life, liberty and the pursuit of happiness. This law in its first half- 
century has made its contribution to that. Let us be careful that in 
the second half-century we hold its contribution to that. [The End] 


© PRICE DISCRIMINATION—FOODS, COSMETICS *¢ 


Food and grocery products . . . A company engaged in the sale 
of food and grocery products is prohibited from discriminating in favor 
of contract wagon distributors over wholesalers who compete in the 
resale of the company’s products to quantity users. The Federal Trade 
Commission ruled that granting favored discounts to contract wagon 
distributors and making available to them food products not available 
to competing noncontracting wholesalers violate Section 2(a) and (e) 
of the Clayton Act, as amended. A charge based upon violation of 
Section 2(d) is dismissed, since discounts allowed were not made for 
services rendered. (Released March 1, 1956.) 

Ice cream cones . .. A firm selling ice cream cones would be 
prohibited from discriminating in the price of such cones. (Released 
February 17, 1956.) 

Cosmetics . . . A cosmetics company is charged with failing to 
make available to competing customers promotional allowances and serv- 
ices on “proportionally equal terms.” (Issued February 21; released Febru- 
ary 27, 1956.).—CCH Trape RecuLation Reports { 25,888; 25,871; 25,877. 





THE TOILET GOODS INDUSTRY LOOKS AT 


The Food, Drug, 


and Cosmetic Act 


By S. L. MAYHAM 


This Address Was Delivered Before the Section 
on Food, Drug and Cosmetic Law, New York State 
Bar Association, at New York City January 25 








THINK your chairman has paid me a very great honor in inviting 

me to take part in this program in tribute to the fiftieth anniversary 
of the passage of the Food and Drugs Act of 1906. Not only is he 
asking me to associate myself with a distinguished company of the 
legal profession to which, unfortunately, I do not completely belong, 
but he is recognizing the importance of the industry to which I have 
devoted my small talents over a long period of years and which is, 
so to speak, a “Johnny Come Lately” among the industries presently 
covered by the Federal Food, Drug, and Cosmetic Act. It was only 
in 1938 that cosmetics and toilet goods were brought within the pro- 
visions of the law so it is in fact our eighteenth anniversary, and not 


our fiftieth. 


However, long before the passage of the new Act in 1938, the 
desirability of some such law from the standpoint of a new and rapidly 
growing industry such as ours was evident. Not only had there been 
a few unfortunate accidents involving important industry members, 
but there was a rapidly growing “fringe element” which, attracted by 
the appearance of quick profits from the sale of goods of our class, had 
invaded the industry—often with products of very doubtful character 
and in a few instances with articles definitely harmful to the consumer. 
The industry itself had considered means of correction, and over a 
period of several years immediately prior to 1938 there was scarcely 
an industry meeting or convention which did not, either openly or in 
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The Author Has, for Many Years, 
Been Executive Vice President of 
The Toilet Goods Association, Inc. 








closed session, consider the problems which a too-rapidly growing 
business had brought about. 


or 


While the provisions of the original “Tugwell bill” were to a large 


degree ill-considered and in many respects far too restrictive, there 
was even industry support for that measure (in which, may | say 
parenthetically, I did not share). But we were extremely fortunate in 
having as a principal sponsor of the legislation the late Senator Royal 
S. Copeland. Not only was Senator Copeland interested in food, drug 


and cosmetic legislation as a measure of public protection, but he was 
at the same time realistic enough and wise enough to realize that the 
views of industry were of an importance almost paramount to those 
of the public in order to secure a law which would be adequately pro- 
tective and at the same time permit a sure and steady growth on the 
part of the manufacturers. How well this was accomplished is evi- 
denced by two important facts: First, there have been remarkably 
few cases brought against cosmetics and toilet goods—only a little 
over 200 altogether in the last 18 years. Second, the industry has 
grown from a volume of about $412 million in 1938 to well over 
$1 billion in 1955. Nor has there during this period been any im- 
portant adverse effect on the public health of any items produced and 
sold under the Act. 


I feel that this is a tribute to the industry first of all, but closely 
behind that to the effectiveness and sanity with which the law has 
been administered. I have been personally acquainted with every 
Commissioner who has served since the Act was passed in 1906 and 
have been especially closely associated with every Commissioner since 
our industry came under the Act in 1938. While I have not at all times 
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agreed with any of them, I have never seen a more devoted group of 
public servants. It must also be remembered that they have been 
engaged in a field which directly affects the health and well-being of 
every man, woman and child in the United States. 


Mr. Campbell, now retired, was a lawyer, administrator and diplo- 
mat of great ability and, in addition, a rare human being—to know 
him was to like him and to admire him. Dr. Dunbar and Mr. Crawford 
were men of great scientific attainments, yet remarkably free from the 
prejudices and narrow viewpoints so often associated in the public 
mind with men of science. Today’s Commissioner, a very old and 
very dear friend of mine, is, I think perhaps the finest of the lot, in 
that he has the background of science coupled with experience in the 
perilous ground of enforcement, and withal a fine appreciation of the 
fact that every industry is, in the last analysis, composed of human 
beings and that human beings are, after all, a fairly worthy creation 
of the Almighty. May I wish him many years of successful administra- 
tion and, as I wish that, I know that I am wishing the very best for 
the food, drug and cosmetic industries. 


I would hardly be myself, however, if I did not—in paying tribute 
to the industries whose progress has been so marked under the Act 
and the fine body of public servants who have helped industry in that 
progress—utter a few words of caution and advice with respect to the 
cosmetic provisions of the law. As I have pointed out, it has been a 
splendid law, equally protective of the public health and of the inter- 
ests of the manufacturers, insofar as cosmetics are concerned. Re- 
cently, there has been some effort on the part of a remarkably small 
group to amend the cosmetic provisions which, in my opinion and on 
the record, need no amendment whatever. Some of the proposals made 
would, if enacted, be disastrous not only to industry, but to the far 
more important cause of public protection. When my expensive watch 
(I didn’t buy it myself) is working perfectly, I don’t take it to the 
jeweler. I merely watch to see that I don’t get into the shower with 
it on or let it fall down the subway stairs. So with the cosmetic pro- 
visions of our fine law. They are working beautifully. Let us, both 
industry and officialdom, leave them in that good order. I urge the 
Commissioner and his subordinates not to press for changes which 
are not only not needed, but which might be very harmful. I particu- 
larly suggest to Congressmen and Senators, looking for an issue in 
this—to them—most important year, that the health, well-being and 
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good appearance of the public does not afford very good grounds for 
getting votes at a time when all three are at a very high level. 


Mr. Chairman, it is indeed a pleasure for the cosmetic industry 
to salute the Food, Drug, and Cosmetic Act and those officials— 
national, state and local—who have helped industry progress in the 
50 years since it was enacted. May they and industry continue together 
hand in hand in the cause of public health and welfare. [The End] 


© FDA REPORT FOR JANUARY * 


Food companies in the United States voluntarily destroyed or 
diverted to nonfood use more than 348 tons of unfit foods during Janu- 
ary, according to the monthly summary of the Food and Drug Adminis- 
tration, reported on February 28, 1956. This was approximately twice 
the amount removed from the market by formal court actions, FDA 
noted. Only ,destructions observed by FDA inspectors were included 
in the total. 

Drug products valued at more than $300,000 were voluntarily de- 
stroyed because of age, deterioration, and other defects. Some of these 
were recalled from distribution channels when the manufacturer learned 
that loss of potency would prevent their effective use. 

Deterioration of the food items was due to a variety of causes, 
including age, improper storage, damage in transit, failure of power in 
refrigerating plants, and contamination by insects and rodents. In one 
case, for example, the owners diverted insect- and rodent-contaminated 
popcorn with an original retail value of $38,367 to use as animal feed 
worth only $12,789. 

In many cases, action was the direct result of official inspection 
and analytical reports to the management of establishments handling 
foods and drugs. An owner has the privilege of destroying defective 
goods prior to the time any action is instituted by the government. 
Inspectors have no authority to order such destructions and diversions 
in lieu of seizure, but frequently these prompt actions by management 
protect the public without the expense of a court proceeding. Voluntary 
destruction of unfit merchandise does not, however, absolve the firm 
from prosecution when violations of the law are established. Food, 
drug and cosmetic firms have the responsibility of operating under 
sanitary conditions and shipping only wholesome and properly labeled 
products. 

Federal court cases brought in January on charges of Federal 
Food, Drug, and Cosmetic Act violations included 64 seizures and 18 
criminal prosecutions. Fifty-three actions concerned foods that were 
decomposed or contaminated with filth; two dealt with subpotent dietary 
items; and two concerned carloads of vegetables dusted with a toxic 
spray contrary to label directions. The seven shipments of drugs and 
devices seized were alleged to bear false labeling as to composition or 
therapeutic uses. 











ANNUAL REPORT 
ON PRODUCT LIABILITY LAW 


By WILLIAM J. CONDON 


This Summary of Product Liability Cases Arising During 1955 Was 
One of the Papers Read Before the Section on Food, Drug and Cos- 
metic Law of the New York State Bar Association on January 25 


URING THE PAST YEAR there has been a very slight decrease 
in the number of cases reported in this field. As usual, most of 

the cases are concerned with foreign substances in foods and beverages 
and with exploding bottles. However, there were also cases involving 
food poisoning, trichinusis, drugs, cosmetics, soap powder and deter- 
gents, seed, animal feed, and one case involving an animal spray. 

The list of cases, grouped according to subject matter, is as 
follows: 

Foreign-Substance Beverage Cases 

Stevens v. Picayune Coca-Cola Bottling Company, CCH Foon Druc 

Cosmetic Law Reports § 22,422 (Miss.). 


Rupy v. George Schneider & Company, CCH Foop Druc Cosmetic 
Law Reports §[ 22,424 (N. Y. S. Ct., App. Div., 2d Dept.). 


Tafoya v. Las Cruces Coca-Cola Bottling Company, CCH Foop Druc 
Cosmetic Law Reports § 22,389 (N. M.). 


Atkinson v. Coca-Cola Bottling Company of Poplar Bluff, CCH Foop 
Druc Cosmetic Law Reports § 22,396 (CA, Mo.). 


Inverness Coca-Cola Bottling Company v. McDaniel, CCH Foop Druc 
Cosmetic Law Reports § 22,397 (Fila.). 


Coca-Cola Bottling Works of Lexington, Kentucky v. Bingham, CCH 
Foop Druc Cosmetic Law Reports { 22,399 (Ky.). 
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Silverman v. Pepsi-Cola Metropolitan Bottling Company, Inc., CCH 
Koop Druc Cosmetic Law Reports § 22,400 (N. Y. S. Ct., App. Term, 
Ist Dept.). 

Trembley v. Coca-Cola Bottling Company, Inc., CCH Foop Druc Cos- 
mETIC Law Reports § 22,402 (N. Y. S. Ct., App. Div., 3d Dept.). 

Lone Star Brewing Company v. Jones, CCH Foop Druc Cosmetic 
Law Reports § 22,410 (Tex. Ct. of Civ. App.). 


Foreign-Substance and Contaminated Food Cases 

Brumit v. Cokins, CCH Foop Druc Cosmetic Law Reports § 22,418 
(Tex. Ct. of Civ. App.). 

Keegan v. Green Giant Company, CCH Foop Druc Cosmetic Law 
Reports { 22,394 (Me.). 

Lane v. Swanson and Sons, CCH Foop Druc Cosmetic Law Reports 
§ 22,395 (Calif. DC of App.). 

Lombardi v. California Packing Sales Company, CCH Foop Druc 
Cosmetic Law Reports § 22,403 (R. !.). 

Bowman v, The Great Atlantic & Pacific Tea Company, CCH Foop 
Druc Cosmetic Law Reports §[ 22,405 (N. Y.). 

Turner v. Wilson, CCH Foop Druc Cosmetic Law Reports § 22,407 
(S. C.). 

Simon v. Graham Bakery, CCH Foop Druc Cosmetic Law Reports 
q 22,411 (N. J. S. Ct.). 

Uffner v. Campbell Soup et al. & Shapiro, CCH Fooo Druc Cosmetic 
Law Reports {| 22,412 (N. Y. City, Mun. Ct., Borough of Manhattan). 
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Wieland v. Swanson & Sons, CCH Foop Druc Cosmetic Law Re- 
ports { 22,413 (CA-2). 

Bonker v. Ingersoll Products Corporation, CCH Foop Druc Cosmetic 
Law Reports { 22,414 (DC Mass.). 


Polvere v. Chunky Chocolate Corporation, CCH Foop Druc Cosmetic 
Law Reports { 22,417 (N. Y. S. Ct., App. Term, Ist Dept. ). 


Bottled-Beverage-Explosion Cases 
Coca-Cola Bottling Works v. Crow, CCH Foop Druc Cosmetic Law 
Reports { 22,419 (CA, Tenn.). 
Silver v. Pepsi-Colaj CCH Foop Druc Cosmetic Law Reports 
{ 22,421 (N. Y. S. Ct., Spec. Term, N. Y. Co.). 
Redmond v. Coca-Cola Bottling Company of Ouachita, CCH Foon 
Druc Cosmetic Law Reports § 22,390 (La. CA, 2d Circuit ). 


McAlester Coca-Cola Bottling Company v. Lynch, CCH Foop Druc 
Cosmetic Law Reports {| 22,392 (Okla. ). 


Beck v. United States Fidelity and Guaranty Company, and Coca-Cola 
Bottling Company of Shreveport, Inc., CCH Foop Druc Cosmetic Law 
Reports § 22,391 (La. CA, 2d Circuit). 

Coviello v. Hoffman Beverage and Grand Union Company, CCH Foop 
Druc Cosmetic Law Reports § 22,416 (N. Y. S. Ct., App. Term, Ist 
Dept. ). 


Soap-Powder and Detergent Cases 


Duart v. Axton-Cross Company, CCH Foop Druc Cosmetic Law 
Reports § 22,386, 19 Conn. Supp. 188 (Conn. Ct. of Comm. Pleas). 


Lehner v. Procter & Gamble Manufacturing Company, CCH Foop 
Druc Cosmetic Law Reports § 22,388 (N.Y. City Ct., N. Y. Co.). 
Procter & Gamble Distributing Company v. Vasseur, CCH Foon Druc 
Cosmetic Law Reports § 22,398 (Ky.). 
Cosmetic Cases 
Tuchman v. Lola, Inc., CCH Foop Druc Cosmetic Law Reports 
{ 22,423 (N. Y. S. Ct., App. Term, 1st Dept.). 


Phillips v. Roux Laboratories, Inc., CCH Foop Druc Cosmetic Law 
Reports § 22,425 (N. Y. S. Ct., App. Div., Ist Dept. ). 
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Drug Case 


Randall v. Goodrich-Gamble Company, CCH Foop Druc Cosmetic 
Law Reports § 22,408 ( Minn.). 


Trichinosis Cases 


Meyer v. Greenwood Brothers, CCH Foop Druc Cosmetic Law 
Reports § 22,401 (Ind. App. Ct.). 


Mouren v. Great A. & P. Tea Company, CCH Foop Druc Cosmetic 
Law Reports § 22,406 (N. Y. S. Ct., Trial Term, N. Y. Co.). 


Neumann v. Wildermann, CCH Foop Druc Cosmetic LAw Reports 
§ 22,415 (N. J. Super. Ct., App. Div.). 


Animal-Feed Cases 


Valdosta Milling Company v. Garretson, CCH Foop Druc Cosmetic 
Law Reports § 22,387 (CA-5). 


Burns v. Ralston Purina Company, CCH Foon Druc Cosmetic Law 
Reports § 22,409 (Ga.). 
Seed Case 


Sawan, Inc. v. American Cyanamid Company, CCH Foop Druc Cos- 
METIC LAw Reports § 22,420 (Ga.). 


Animal-Spray Case 
Marxen v. Meredith, CCH Foop Druc Cosmetic Law Reports 
{| 22,404 (Iowa). 


In our report for 1954 we included 12 cases wherein the plaintiffs 
sought to rely upon the doctrine of res ipsa loquitur. In 1955 there were 
only eight such cases. Curiously, all involved bottled beverages bear- 
ing the same trade-mark. Whereas in 1954 the cases in which the doc- 
trine was held inapplicable were of greater interest, in 1955 the 
converse was true. Of the four cases out of the eight in which courts 
held the doctrine to be applicable, the plaintiffs were unsuccessful in 


two. 

In the case of Stevens v. Picayune Coca-Cola Bottling Company, 
cited above, decided in the Supreme Court of Mississippi, the appeal 
was by a plaintiff from a judgment based upon a jury verdict for the 
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defendant. The plaintiff purchased a bottle of Coca-Cola from a ma- 
chine, drank a portion of the contents and immediately became ill. 
She walked across the street to a doctor’s office and there discovered 
that the remainder of the Coca-Cola contained a decomposed bug. The 
plaintiff’s doctor testified that it was his opinion that her condition 
was caused by drinking the Coca-Cola with the foreign substance in it. 
The defendant introduced evidence as to its manner of bottling and 
manufacturing its product and as to the inspections entailed in those 


processes. 


On appeal, the plaintiff contends that she was entitled to a per- 
emptory instruction on the ground that she had made out a case on 
the doctrine of res ipsa loquitur. The court held that plaintiff had made 
out a case sufficient to go to the jury on the doctrine of res ipsa loquitur 
but that her evidence was not sufficient to warrant a peremptory 
instruction in view of the fact that defendant’s evidence, if believed, 
was sufficient to warrant a finding by the jury that the Coca-Cola was 
not in the same condition when purchased by the plaintiff as when 
bottled and delivered by the defendant. Consequently, whether or not 
the decomposed bug was in the bottle when it left the defendant's 


plant was a question for the jury, and there was no error in refusing 


the peremptory instruction, 


The case of Beck v. United States Fidelity and Guaranty Company 
and Coca-Cola Bottling Company of Shreveport, Inc., cited above, was 
decided in the Louisiana Court of Appeals for the Second Circuit. The 
insurance company was a named defendant in reliance upon the 
Louisiana Direct Action Statute, and this insurer carried the product 
liability insurance of the retailer. The facts of the case were that a 
bottle being handled by an employee of the retailer dropped to the 
floor of the retailer’s store, near the plaintiff, and exploded, a piece of 
the glass entering the plaintiff's eye. The plaintiff sued both defendants 
on the doctrine of res ipsa loquitur. The jury returned a verdict for a 
substantial amount of money against the insurance company, but in 
favor of the bottling company. The insurance company appealed on 
the ground that the liability was properly that of the bottler. The 
court reviewed the evidence and found that there was none whatsoever 
that the carton in which the bottle was carried and from which it 
dropped was in other than good condition at the time. There was 
no doubt that the explosion of the bottle was caused by the contact 
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with the concrete floor. Accordingly, the only negligence which could 
be charged against Coca-Cola would be in the preparation or condi- 
tion of the carton. Since there was no evidence as to this point, there 
was no basis for recovery against the bottling company. This left 
the retailer represented by the insurance company to explain how the 
accident could have occurred without its negligence. Since there was 
no such explanation, the plaintiff recovered under the doctrine of 


res ipsa loquitur. 


The case of Redmond v. Coca-Cola Bottling Company of Ouachita, 
cited above, was decided in the same Louisiana Court of Appeals for 
the Second Circuit. This was another exploding-bottle case in which the 
plaintiff's testimony was that her two-year-old infant son picked up 
a bottle of Coca-Cola from a carton on a porch, the bottle exploded, 
and a fragment of the glass put out one of the infant’s eyes. Except 
to say that there was no external impact with the bottle, this was the 
full extent of the plaintiff’s testimony. The plaintiff was inside the 
house and the infant outside the house at the time of the occurrence 
and there was some question as to the accuracy of plaintiff's version 


of the accident. 


On appeal from a judgment for the plaintiff, the defendant made 
several points: First, the doctrine of res ipsa loquitur is inapplicable, 
and the plaintiff therefore has failed to prove a prima-facie case of 
negligence. The appellate court held against the defendant on this 
point, finding that the plaintiff had established enough for a prima- 
facie case and that res ipsa loquitur did apply in such circumstances, there 
having been sufficient showing that there was no reasonable opportunity 
for tampering with the bottle. Second, the defendant contended that 
its evidence of due care proved it free of negligence as a matter of law 
so as to overcome a prima-facie case. On this point the court carefully 
considered the testimony of the defendant's manufacturing experts 
with respect to the care used in the bottling process and the inspections 
and testing of the bottles, as well as the testimony of the defendant’s 


scientific experts concerning the pressure required to burst a Coca-Cola 
bottle; the pressure at which the cap would release; and the pressure 
which is contained in a bottle of Coca-Cola both when lying dormant and 
after agitation. This evidence was extremely inclusive, and showed 
the unlikelihood of a Coca-Cola bottle’s ever exploding. However, the 
court said that everyone knows that Coca-Cola bottles do explode 
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every once in a while, and many courts have upheld findings of fact by 
juries to that effect. Accordingly, the court said, if the defendant’s 
proof stopped there, the plaintiff’s judgment would have to be affirmed. 
But in this case, the defendant also had testimony of scientists who 
had been given the fragments of the particular bottle and who had, 
independently of one another, reconstructed the bottle and concluded 
that it was broken by an external impact. There were three such ex- 
perts and the testimony of all of them was harmonious as to the area 
where the impact must have taken place and the nature of the damage 
to the bottle which caused the weakening. This evidence was complete, 
well-documented, convincing and uncontroverted. Accordingly, the 
court concluded that the defendant’s evidence preponderated as a 
matter of law, and the plaintiff’s judgment was reversed and her suit 
dismissed. There is, I think, a lesson in this case. It will be noted 
that the court draws a distinction between general evidence of the 
improbability—or even impossibility—of the explosion of Coca-Cola 
bottles and specific evidence concerning the explosion of a particular 
Coca-Cola bottle. In other words, a defendant's evidence of his own 
due care merely creates a question of fact, but specific evidence as to 
the cause of a plaintiff's injury may win him a dismissal as a matter of law. 


The issue of the applicability of res ipsa loquitur to a case involving 
a foreign substance in a bottled beverage arose as a matter of first 
impression in the Supreme Court of New Mexico in the case of Tafoya v 
Las Cruces Coca-Cola Bottling Company, cited above. As a general rule, 
courts which permit the application of the doctrine to bottled bever- 
ages or sealed containers, generally, apply the principle that a plain- 
tiff must show that there was no reasonable opportunity for intermediary 
persons to tamper with the bottle or its contents after it had passed 
from the exclusive control of the defendant bottler, In this case, the 
plaintiff alleged illness arising from an unidentified foreign substance 
in a bottle of Coca-Cola, consumed in her home. The evidence on the 
question of opportunity to tamper was that the grocer from whom this 
beverage was purchased stored his beverages—both Coca-Cola and 
beverages of other bottlers—in the front of his store, where they were 
accessible to his customers, many of whom served themselves, as well 
as to the servants of other bottling companies who made deliveries 
of beverages to him. The grocer testified that he could not say whether 
or not this particular bottle had been tampered with in his store, but 
he admitted that it could have been done, and that there would be no 
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visible change in the product if it had been opened, tampered with and 
resealed. 


The New Mexico court reviewed all of the cases which established 
the rule indicated above and adopted that rule. However, having 
adopted the language of the rule, the court proceeded to construe 
the requirements that the plaintiff prove that there was no reasonable 
opportunity of tampering to refer to probability rather than possibility. 
Having thus construed the rule, the court held that the plaintiff had 
sustained her burden in this case. The court concluded its discussion 
of this point with the following statement : 

This holding should not be understood as relieving the plaintiff from any 
showing that the bottle remained in the same condition as when it left the control 
of the bottler—it simply interprets the rule requiring a showing of no reasonable 
opportunity of tampering with the product by third persons as meaning no 
probable opportunity, recognizing that in most instances it would be impossible 
for a consumer to establish that persons other than the bottler and the retailer 
had no access to the article. 


While the construction adopted by the court, and the reason 
advanced for the adoption of that construction, may appeal to one’s 
sense of justice, the danger in such a rule is apparent from the very 
application of it which the court itself made to the facts in this par- 
ticular case. In what case can we expect that there will be more 
showing of a probable opportunity for tampering than in the facts of 
this case where the product was in the front of the store available 
to being handled by anyone who came into the store, whether bent 
upon sabotage or otherwise, and where the custodian of the bottle, 
unlike most retailers, was willing to testify that it could have been 
tampered with in his store without his having any knowledge of it, 
and that such tampering would not leave any visible evidence on the 
package or the hottle itself. The case is, I think, an outstanding ex- 
ample of the errors which courts tend to commit in food and beverage 
cases in order to overcome the plaintiffs’ inability to prove essential facts. 


Last year we called attention to the case of Simon v. Graham 
Bakery, CCH Foop Druc Cosmetic LAw Reports { 22,363, wherein the 
Appellate Division of the Superior Court of New Jersey held that the 
defendant baker in an action based upon breach of warranty was 
precluded from offering evidence as to the method and care used in 
the manufacture of its product. The ruling of the court was based upon 
the theory that due care or the lack of it is irrelevant in a warranty 
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action. It may be recalled that we took issue with this holding on the 
ground that such evidence should have been received for its bearing 
on the issue of whether or not there had been a breach. Since that 
report was rendered, an appeal from this decision has been decided 
in the New Jersey Supreme Court reversing the appellate division rule 
and holding in accordance with the rule urged here as the correct 
one, cited above. 


There were two cases reported this year wherein defendants came 
to grief because of their advertising. In one, Lane v. Swanson and Sons, 
cited above, the defendant labeled its product “boned chicken.” Ina 
newspaper advertisement, it pictured this product and beside it made 
many claims for its quality, tastefulness, etc., and included this one: 
“No bones.” The plaintiff's action was for breach of an express war- 
ranty. There was no claim of implied warranty involved in the action. 
On appeal from a verdict for the plaintiff, the court held that the label 
on the product, taken together with the advertisement, constituted an 
express warranty to the plaintiff that the product contained no bones, 
and when the plaintiff came upon a bone and was injured thereby, he 
was entitled to recover for a breach of that express warranty. The case 


is not authority for the proposition that there is liability for the label 
alone, The court clearly ties the liability of the defendant to the ad- 
vertisement, taken together with the label. 


In the other case, Lehner v. Procter & Gamble Manufacturing Com- 
pany, cited above, the plaintiff sued Procter and Gamble for injuries 
sustained when she suffered a dermatitis after using a detergent 
product manufactured by the defendant. The plaintiff testified that 
she had gone to a television broadcast where the defendant had repre- 
sented that the detergent was kind to the hands. Relying upon this 
representation, the plaintiff used the detergent for the first time and 
suffered a dermatitis. She showed that Procter and Gamble knew 
that the product had been harmful to the skin of some 7 per cent of the 
people tested by them prior to the marketing of this product. She 
charged that the defendant was negligent (1) in marketing a product 
composed of harmful, deleterious and inherently dangerous substances 
and (2) in ‘advertising its product falsely and in a misleading manner 
The court held that there was no evidence that the product contained 
harmful, deleterious or inherently dangerous substances. However, 
the court held that the defendant was negligent in advertising its 
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product as kind to the hands, when it knew by the results of its own 
tests that such was not the fact. 


There were trichinosis cases worthy of mention during the past 


year: 


In the case of Meyer v. Greenwood Brothers, cited above, the Indiana 
Appellate Court struck out on its own to contradict the growing body 
of law which has heretofore favored the packers and sellers of pork. 
In this case, the plaintiff sued in three counts for trichinosis following 
the ingestion of fresh pork. The three counts were common law 
negligence, statutory negligence, and breach of implied warranty. 
The plaintiff was a housewife, and the defendant was the retail dealer 
from whom she purchased the fresh pork. In each of the three counts, 
the plaintiff alleged that the pork in question was “properly cooked” 
before being eaten. The trial court, on demurrer, held that each para- 
graph of the complaint alleged on its face a factual impossibility. Ac- 
cordingly, the demurrers were sustained. 


On appeal, this judgment was reversed. The courteheld that it 
need not take judicial notice of the fact that proper cooking would kill 
trichina. Rather, it said that proper cooking as used in the complaint 
means cooking in a manner reasonably to be expected of a person 
charged with knowledge of the danger to health involved in eating 
underdone pork. In this sense, the complaint does not count on a 
factual impossibility nor show contributory negligence as a matter of 
law. As if this weren’t enough, the court went on to say that the sale 


of fresh pork containing live trichina is a violation of that section of 
the food law which provides that food is adulterated if it is in whole 
or in part the product of a diseased animal. It is almost universally 


held to the contrary in all other courts where the question has arisen. 


The other trichinosis case is somewhat of an oddity. In this case, 
Mouren v. Great A. & P. Tea Company, cited above, a retail chain store 
was sued as a result of trichinosis alleged to have been contracted from 
eating ground beef. I suppose everyone knows that the only item 
normally used in the human diet which contains trichina is pork. (1 
doubt that the use of whale steak will develop sufficiently in the near 
future to invalidate that statement.) However, the plaintiffs showed 
that the retail defendant used two grinding machines and that both 
of these grinding machines were used for grinding pork as well as beef. 
The case was tried in New York County before a judge sitting without 





PRODUCT LIABILITY LAW PAGE 161 


a jury. The plaintiffs testified that they had not eaten any other pork 
products for two months prior to the time they ate this hamburger. 
The defendants did not put on any evidence. The trial court found 
as a fact that the plaintiffs had excluded all other possibilities of in- 
fection, other than the beef which was purchased from and ground by 
the defendant, by their testimony that they had not eaten pork for 
two months prior to the time that they became ill. 


Presumably, the defendant’s counsel felt that the plaintiffs had 
proved nothing from which the court could find for the plaintifis, and 
therefore felt that it was unnecessary to produce any evidence as 
defense. The trial court found for the plaintiffs in the sum of $10,000 
for the plaintiff wife and $5,000 for the plaintiff husband. The case 
illustrates, perhaps, that it takes a courageous man to overlook any 
possibilities of proof in defending a food-product liability case. The 
sympathies are so great in favor of the plaintiffs that the defendant 
has the practical burden, in almost all cases, of proving by a great 
preponderance of the evidence that he is not responsible for the illness 
or injury complained of. This is particularly true where there is no 
question about the actual illness suffered by the plaintiffs as was 
apparently true in this trichinosis case. 


If time permitted, I think it would be most entertaining to review 
the factual situations that arise in so many of these cases. Actually, 


they are not only interesting and amusing, but frequently the decisions 


involve unexpected twists. If we had time, I would like to review 
the case in Maine—Keegan v. Green Giant Company, cited above 

where the plaintiff was unable to prove the defendant’s responsibility for 
the product where it sought to introduce the label around a can of 
Green Giant Peas. The label was excluded by the trial court, and the 
plaintiff therefore had no evidence linking the defendant to the peas. 
It was held by the Supreme Court of Maine that the exclusion was 
proper, the court relying upon the ancient doctrine that one cannot 
prove the authorship of printed matter by the printed matter itself. 


It is a temptation to discuss the case of the plaintiff who recovered 
for contracting undulant fever from an unidentified foreign substance 
in a bottle of Coca-Cola (Atkinson v. Coca-Cola Bottling Company of 
Poplar Bluff, cited above) or a case in Connecticut where it was held 
that a kitchen worker in a college was not a member of the household 
of the buyer so as to be entitled to rely upon the seller's warranty 
under the 1939 amendment to the sales act in that state—Duart v. 
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Axton-Cross Company, cited above. In addition to these, there was a 
case of Paris green in horse feed (Valdosta Milling Company v. Garretson, 
cited above) and a case where defendant was held to have breached 
an express warranty where the animal spray he described as “good” 
caused the death of many of the plaintiff's hogs and destroyed the 
saleability of the rest (Marxen v. Meredith, cited above). Also, there 
was a Case where the foreman of the jury in the first trial was called as 
a witness for the defense in the second trial to testify to his experience 
with the defendant’s drug product which had been placed in evidence 
by the plaintiff at the first trial and which had been brought into the 
jury room and used by the foreman in the manner in which the plaintiff 
alleged to have used it (Randall v. Goodrich-Gamble Company, cited above). 


It remains to be pointed out that nearly 50 per cent of the cases 
in 1955 which were decided on substantive grounds resulted in deci- 
sions in favor of defendants. The common denominator in practically 
all of these cases is the thoroughness and care with which they were 
prepared and tried. As has been pointed out here before, defendants 
must approach these cases with the understanding that theirs is the 
real burden, It should be borne in mind that omissions in a plaintiff’s 
proof can frequently be supplied by inferences. It is therefore incum- 
bent on the defendant to see that the record is clear on the plaintiff’s 
omissions, that the omitted facts cannot be proved and should not be 
inferred because the facts as known to the plaintiff would equally 
support an inference unfavorable to the plaintiff. The defense itself, to 
the greatest extent possible, should be concerned with specifics rather 
than generalities. Where experts are called upon to testify that certain 
things could not happen, great care should be used to see that their 
testimony is complete and documented, and lucid as to why those 
things could not happen. These same experts can often be asked for 
an opinion on the facts of the particular case which may be the only 
evidence in the case directly on that point. The job in this kind of 
proof is to convince the jury. Most juries are willing to be convinced, 
but their natural sympathies are with the plaintiff, and they have heard 
the plaintiff's side first. 

In some jurisdictions, res ipsa loquitur applies to these cases; in 
others, there are inferences or presumptions or, in still others, the re- 
quirements of a prima-facie case are scaled down. Whatever the rule 
in a particular jurisdiction, the net result is that the plaintiff has a 


(Continued on page 173) 





COMMERCE CLAUSE 


By RICHARD LASCHEVER 


The Author Notes an Attempt to Get Away from the Concept of Physical 
Movement of Articles Across State Lines as the Factor Determining 
Whether Congress May Regulate Under the Food, Drug, and Cosmetic Act 


wre wholly intrastate commerce bears some relation to, or 
has a substantial effect upon, interstate commerce, the power to 
regulate such activities lies within the Congressional sphere.’ How- 
ever, is it so well settled that Congress may not regulate gainful 
activity, wholly “intrastate,” which does not in some way pertain to, 
derive from or effect “interstate commerce”? Article 1, Section 8, of 
the Constitution provides: “The Congress shall have Power .. . to 
regulate Commerce with foreign Nations, and among the several 
States, and with the Indian Tribes . . . .” The quest for the proper 
construction of this clause has recently come into the public limelight 
through Professor William Crosskey’s Politics and the Constitution in 
the History of the United States,? a treatise based on an analysis of 
pamphlets, speeches, newspaper and magazine articles and other matter 
published and written before the Revolutionary War and in the forma- 
tive period of the Constitution. Basically, it is Mr. Crosskey’s con 
clusion that Congress possesses comprehensive authority to regulate 
all gainful activity, whether defined as “intrastate” or “interstate” 


under present usage. 


He states that the Supreme Court has erroneously imposed an 
interstate limitation upon the commerce clause based upon two falla- 
cious propositions: first, that the word “among” means solely “between” 
in the sense of “from one state to another,” and the word “states” 


1U. 8. v. Darby, 312 U. S. 100 (1941); 2 University of Chicago Press, 1953. Mr 
U. 8. v. Wrightwood Dairy, 315 U. S. 110 Crosskey is a professor of law at the Uni- 
(1942): Wickard v. Filburn, 317 U. S. 111 versity of Chicago Law School 

(1942). 
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has been given a geographic concept of territoriality rather than mean- 
ing “people” or “persons.” He sums it up by saying that the Court 
has read the commerce clause as if it reads “commerce from the terri- 
tory of one of our states to that of another.” Mr. Crosskey draws the 
conclusion that the people of the era when the Constitution was 
drafted used the words of the commerce clause as covering all the 
“commerce to which the people of the United States had access and 
that they understood the power over the commerce to be complete and 
entire.” * Neither an approval nor a criticism of Professor Crosskey’s 


analysis of historical precedent is appropriate here,‘ but an examination 
of whether these concepts have been carried over into the promulga- 
tion and operation of the food and drug acts on the national scene is 


necessary. Whether the present comprehension by the Supreme Court 
of the meaning of “commerce among the several states” as it bears 
upon the present Federal Food, Drug, and Cosmetic Act ° is “plenary” 
within the sense attributed to it by Mr. Crosskey is worth considering. 


The Federal Food and Drugs Act of 1906° was confronted with 
tremendous opposition, although there were those who were working 
toward its culmination 20 years earlier. Its enemies in Congress and 
in the courts fought against it as an unrightful usurpation by Congress 





* Crosskey, work cited at footnote 2, they immediately contemplated."’ 
Vol. 1, at p. 50. See also Stern, ‘‘That Com- *A fairly comprehensive history of cri- 
merce Which Concerns More States than tical and laudatory reviews may be found 
One,"’ 47 Harvard Law Review 1335, 1344 in H. Hart, Jr., book review at 67 Harvard 
(1934): Law Review 1456, 1486, footnotes 86-87. 

“But the framers of the Constitution did *52 Stat. 1040 (1938), 21 USC Sec. 392, 
not use language which would restrict the repealing the Federal Food and Drugs Act 
federal power to regulation of the move- of 1906, Ch. 3915, 34 Stat. 768. 
ment of physical goods, even though that * 34 Stat. 768 (1906). 
was the only kind of regulation which 
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of “police” powers reserved to the states,’ void for failure of definite 
standards * and for other reasons not pertinent here. The courts settled 
the first argument early by stating that such regulation is a valid 
exercise of Congressional authority under the commerce clause. They 
further held that although it may have the quality of police regulation 
or, incidentally, may be in the nature of a police power, such control 
is not void. Having once upheld the act as a valid exercise of the 
commerce power, it became necessary to determine the scope of its 
“net” within the framework of its terminology. 


To be contrasted with Congress’ “power to regulate com- 
merce among the several states” is the very cautious and specific 


wording of Section 2 of the Food and Drugs Act of 1906: * 


That the introduction into any State or Territory or the District of Columbia 
from any foreign country or shipment to any foreign country of any article 

of food or drugs any person who shall ship or deliver for shipment from 
any state or territory or the District of Columbia to any other State . .. , or 
who shall receive in any State from any other State , and having so 
received, shall deliver, in original unbroken packages, for pay or otherwise, or 
offer to deliver to any other person, any such articles so adulterated . .. , or 
any person who shall sell or offer for sale in the District of Columbia or the 


Territories or export or offer to export o 


The 1906 framers attempted to limit the jurisdiction of the Act 
to commerce in foods and drugs which have been physically moved 
across state lines. According to Professor Crosskey and others, this 
is commerce between the several states rather than among the states. 
On the other hand, the Federal Food, Drug, and Cosmetic Act of 1938, 
which succeeded the earlier act, used language ** more closely related 
to our present usage and understanding of the commerce clause as 





*U. S. v. 420 Sacks of Flour, 180 F. 518 
(DC La., 1910): Shawnee Milling Company 
v. Temple et al., 179 F. 517 (Circuit Ct., 
Iowa, 1910). 

*Cases cited at footnote 7; U. 8. wv. 
G. Harvey and Company, N. J. No. 4980 
(DC N. Y., 1916). 

* Shawnee Milling Company v. Temple 
et al., cited at footnote 7: Seven Cases of 
Eckman’s Alterative v. U. 8., 239 U. S 
510 (1916). 

The Court answered the defendant's ob- 
jection to the validity of the Sherley 
Amendment, 37 Stat. 416 (Act of August 23, 
1912, Ch. 352): 

ar that Congress is not to be denied 
the exercise of its constitutional authority 
over interstate commerce, and its power to 
adopt not only means necessary but con- 
venient to its exercise, because these means 
may have the quality of police regulations.”’ 





” Frank Reed, in an address published 
in the Chicago Legal News (1907), pp. 411- 
412, stated his views in reference to the 
Act as a totality: 

“But the most interesting feature of the 
act is its far reaching and drastic power 
with such a narrow basis." 

" See also Sec. 3, for similar terminology. 

2 “An act to prohibit the movement in 
interstate commerce of adulterated and 
misbranded food, drugs, devices, and cos- 
metics and for other purposes.”’ 

21 USC Sec. 321: The term “‘interstate 
commerce’ means (1) commerce between 
any state or territory and any place out- 
side thereof and (2) commerce within the 
District of Columbia or within any other 
territory not organized with a legislative 
body 

See also Secs. 301, 304, 404, 505, 703-704 
But compare Sec. 347, law governing oleo- 
margarine. 
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part of the Act than have other federal acts."* The issue is thus 
squarely met: Did the draftsmen mean to impose narrower regulatory 
limits upon the scope of the 1906 Food and Drugs Act than the Con- 
stitution would have warranted or was it an unintended, inadvertent 
“mistake” on the part of the framers? 


It is a general rule that what may be called the legislative history 
of an act is not admissible to explain its meaning except in cases of 
doubt or ambiguity, yet the journals of the legislators may be examined 
to throw light on their intent and understanding, where to do so would 
not give undue importance to their construction of the object and 
effect of the statute."* With this in mind, we may quickly rule out 
the possibility of inadvertence by even a cursory examination of the 
debates and hearings which preceded the enactment of the 1906 Act. 
There could be no mistake about it. Every word and phrase was 
mulled over carefully and planned to impart its “exact” meaning.” 
The framers seemed to be taking, perhaps, an unnecessarily concilia- 
tory position towards the proponents of states’ rights, who lined up 
against the bill in Congress. This may be surmised from the fact that 
by 1906 the commerce clause had been judicially defined in other areas 
of commerce regulation to embody a greater scope.*® The argument 
of the minority was based upon an alleged encroachment of the police 





“It is interesting to note that many of 
the federal statutes define ‘‘commerce,”’ 
rather than ‘“‘interstate commerce,’’ and 
yet practically the same language is found 
whether one term or the other is used. 
For example, Crimes and Criminal Proce- 
dure, 62 Stat. Sec. 1951(b), Ch. 645 (1948), 
18 USC Sec. 1951(b)(3) defines ‘‘commerce’’ 
ie ae 4 all commerce between any point 
in a State and any point outside 
thereof; all commerce between points with- 
in the same State through any place out- 
side such State; and all other commerce 
over which the United States has juris- 
diction."’ 

‘Interstate commerce” is defined in In- 
terstate Transportation of Petroleum Prod- 
ucts, 49 Stat. 30, Sec. 2 (1935), 15 USC 
Sec. 7l5a as ‘“‘commerce between any point 
in a State and any point outside thereof, 
or between points within the same State 
but through any place outside thereof 


See also Commodity Exchange Act, 44 
Stat. 1423 (1927), Sec. 1, 49 Stat. 1491, Sec. 
1 (1936), 15 USC Sec. 431(c). 

Compare the definitions of ‘‘interstate 
commerce’’ with ‘‘commerce’’ in Sherman 
Antitrust Act, 26 Stat. 209 (1890), 15 USC 
Secs. 1-2, 12 (1926); Clayton Act, 38 Stat. 
730 (1914), 15 USC Sec. 12; Mineral Lands 


and Mining Act, 55 Stat. 179, Sec. 111 
(1952), 68 Stat. 710, Sec. 4(B)(5), 30 USC 
Sec. 460; Agriculture Act, 53 Stat. 1275, 
Sec. 101 (1948), 62 Stat. 870, Sec. 1, 7 USC 
Sec. 1561; and Public Utility Holding Com- 
pany Act, 49 Stat. 804, Sec. 2 (1935), 15 
USC Sec. 79(B)(28). Both terms are usually 
defined by variations of “trade, traffic, 
commerce, transportation, transmission or 
communication among the several states 

. or between any state... and any other 
state’’ without distinctions being drawn as 
to the fact that the statute refers to one 
phrase or the other. 

“U. 8. v. Dr. J. L. Stephens Company 
(DC Ohio, 1911), N. J. No. 1891, aff'd, 
N. J. No. 2511 (CCA-6, 1913). 


% 40 Congressional Record 1130 and fol- 
lowing, 59th Cong., ist Sess. (1906). 


% See Gibbons v. Ogden, 9 Wheat. 1, 189, 
194, the leading case on the commerce 
clause, and cases citing it subsequently: 
under the Sherman Act, U. 8. v. EB. C. 
Knight, CCH Trade Regulation Reports 
(Supp. Vol. III) { 3006, 156 U. S. 1 (1895): 
Addyston Pipe and Steel Company v. U. 8., 
CCH Trade Regulation Reports (Supp. Vol. 
IV) { 4022, 175 U. S. 211; under the Lottery 
Act, Champion v. Ames, 188 U. S. 321 
(1903). See also Stern, article cited at 
footnote 3, at p. 1351. 
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powers of the states. They maintained that two thirds of all the states 
already had pure food-drug laws, and commissions to enforce them.** 
It would, thus, seem that the minority opposed to the Act were able 
to impose a restrained and narrow scope to the Act’s coverage of foods 
and drugs, to be based on some movement across state boundaries. 
It follows, then, that the minority as well as the majority were aware 
of the existence in the commerce clause of a power, perhaps not 
“plenary” within the sense used by Mr. Crosskey, but far more exten- 
sive than they were willing to permit, in the Food and Drugs Act, over 
this important segment of the commerce.”* 


An examination of the case law which quickly followed the enact- 
ment of the 1906 Act will show that the courts were not eager to make 
fine distinctions between the wording of the commerce clause and the 
definition of “interstate commerce” in Section 2 of the Act. In prac- 
tically all the earlier cases, as well as by inference in the later cases, 
the courts referred to the purpose of this section and the general object 


of the act as being to keep adulterated articles out of the “channels of 


interstate commerce.” ’® Yet, as pointed out above, it is extremely 
doubtful that Section 2 did embody the judicial definition of interstate 
commerce as previously spelled out. The Courts also drew parallels 
to Congressional power and authority to regulate commerce among 
the several states and with foreign nations in other fields and nowhere 
can there be found distinctions made between the language of Section 2 and 


that found in comparable statutes regulating other spheres of the commerce. 


In only a few instances did the problem of pre-emption of the 


field by the federal statute arise. In most instances the states’ “pure 


that it was competent for any state to pass 





% 40 Congressional Record 1219, 1416, 


59th Cong., Ist Sess. (1906). 

The oft-cited case of Plumley v. Com- 
monwealth of Massachusetts, 155 U. S. 461 
(1894), was relied upon for the proposition 
that the states already possessed adequate 
regulatory legislation to control the intro- 
duction and sale of articles such as 
oleomargarine. The Supreme Court of 
Massachusetts sustained the conviction of a 
man who had sold oleomargarine manufac- 
tured in Illinois and shipped to Massachu- 
setts, where it was sold in the original 
package. The agent who sold it was in- 
dicted under the laws of Massachusetts, 
was convicted, and appealed to the state 
supreme court where the conviction was 
upheld. The case was brought to the 
United States Supreme Court to test the 
constitutionality of the Massachusetts stat- 
ute. The Supreme Court affirmed, holding 


laws prohibiting the sale in original pack- 
ages of any article injurious to the health 
of its citizens. Nor was the Massachusetts 
Statute in conflict with the commerce 
power of the Constitution 

*% The minority report of the Committee 
on Interstate and Foreign Commerce is 
reported in 40 Congressional Record 8910, 
8911, 59th Cong., Ist Sess. (1906): “‘But the 
express grant of power to regulate com- 
merce among the states has always been 
understood as limited by its terms, and as 
a virtual denial of any power to interfere 
with the internal trade and business of 
the separate states; except indeed as a 
necessary and proper means of carrying 
into execution some other power expressly 
granted or vested."’ 

” For example, Hipolite Egg 
v. U. 8., 220 U. S. 45 (1911). 


Company 
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food acts” were upheld under general police powers. Where there was 
no obvious conflict with the federal legislation *° or where different 
areas were covered,” these and state inspection statutes were similarly 
upheld.** Yet there was no question that all the activities regulated 
bore some substantial effect on, or relation to, interstate commerce. 
On the other side of the coin, the argument that the 1906 Act was an 
encroachment on the reserved police powers of the states was easily 
handled and dismissed.** 


A gradual expansion in other areas of commerce was highlighted 
by the Supreme Court in Wickard v. Filburn, U. S. v. Darby and U. S. v. 
Wrightwood Dairy Company.** The first of these three cases arose 
under the amended quota provisions of the Agricultural Adjustment 
Act of 1938, which increased penalties for an excessive crop. The act 
defines interstate commerce, at Section 1561(a)(3)(A), as “commerce 
between any State ... and any other State . . .; commerce between 
points within the same State . . . , but through any place outside 
thereof ....” The plaintiff, a small farmer whose excess crop was 
for his own use, sought both to enjoin the penalty and to obtain 


a declaratory judgment that the amendment was unconstitutional. 
Needless to say, he succeeded on neither ground. The Supreme Court 
readily disregarded formulas previously applied “which would give 
controlling force to nomenclature such as ‘production’ and ‘indirect’ ” 
as tests to determine whether the activity involved could or could not 


be regulated. 


In U. S. v. Wrightwood Dairy Company, the defendant had pur- 
chased all its milk from producers within the state, processed it and 
sold it within the state in competition with the milk of other handlers 
in the area. None of its milk was physically intermingled with that 
which crossed state lines. The Agriculture Marketing Agreement 
Act of 1937 authorized the Secretary of Agriculture to issue marketing 
orders fixing minimum prices to be paid producers of milk provided the 
handling of such commodity “is in the current of interstate or foreign 
commerce or directly burdens, obstructs, or affects, interstate 
commerce in such commodity or product thereof.” The defendant was 





2» Commonwealth v. Costello é& Marshall, = For example, Crossman v. Lurman, 171 
18 Pa. Dist. 1067 (1908); State [of Ohio] v. N. Y. 329, 63 N. E. 1097 (1902), 192 U. S. 
Emery, 55 Ohio St. 364, 45 N. E. 319 189; although a pre-Food and Drug Act 
(1896): State [of Maine] v. Holland, 117 case, it is still applicable. 

Me. 288, 104 Atl. 159 (1918); but cf. 23 Seven Cases of Eckman’s Alterative v. 
McDermott v. Wisconsin, 228 U. S. 115 U. 8., cited at footnote 9. 
(1913). * Cited at footnote 1. 

« Savage v. Scovell, 171 F. 566 (Circuit 

Ct., Ky., 1908). 
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held within the purview of the act, considered then as the judicial 
embodiment of the “direct-indirect” test of interstate commerce. Brush- 
ing this aside, the Supreme Court developed and explored the proposi- 
tions that “an activity may, although local and not to be regarded as 
commerce, be reached by Congress, if it exerts a substantial economic 
effect on interstate commerce, and this irrespective of whether the 
effect is ‘direct’ or ‘indirect’,” and also that “the power of Congress 
over interstate commerce is plenary and complete in itself, may be 
exercised to its utmost extent, and acknowledges no limitations other 
than are prescribed in the Constitution.” It is doubtful that the court 
used “plenary” in the sense Professor Crosskey would. It apparently 
seemed that by the early 1940’s the Supreme Court had finally caused 
the fruition of the commerce power to its long-awaited “maturity” to 
cover all phases of the domestic intrastate commerce and interstate 
commerce, if the previous quotations may be taken at their face value. 

The problem of finding the essential “effect by the local activity 
on interstate commerce” could not pose a very difficult problem in our 
complex and active economic society. The courts, at any rate, have 
readily found this necessary requisite even where admittedly tenuous 
and indirect. 

It would seem that, at least until passage of the Federal Food, 
Drug, and Cosmetic Act of 1938, the Supreme Courts construed as 
federal powers in relation to the food and drugs fields “to exclude all 
stationary commerce as an object of the national power, and likewise 
all moving commerce that involves no movement beyond the confines 
of a single state.” ** But as early as 1910, a manufacturer whosé only 
connection with the interstate transaction was the delivery of a false 
guaranty to the one who introduced the article into interstate traffic 
was held to be within the purview of the prohibition of the Act.** The 
Court seemed ready to abolish formalized requirements of boundary- 
crossing in the areas of guaranties earlier than where goods were 
alleged to be either misbranded or adulterated. Later, U. S. v. Walsh *" 
eliminated the requirement, pursuant to the 1938 Act, that a specific 
good be involved in interstate commerce where a false guaranty was 
the subject matter of the controversy, so long as one of the parties 
was generally engaged in interstate commerce. The self-imposed 
limitation of the necessity for a physical movement of the misbranded 


or adulterated foods and drugs was slowly whittled at even before 1938. 





* Crosskey, work cited at footnote 2, “UU. 8. v. Heinle Specialty Company, 175 
at p. 50 F. 299 (DC Pa. 1910). 
* 331 U. S. 432 (1947). 
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A change in terminology in the definition of “interstate com- 
merce” in Section 201 of the 1938 Act took place.** In line with the 
Supreme Court’s gradual extension of the power of Congress over 
other phases of the Nation’s commerce, the court seemed to require 
less and less effect of an activity on interstate commerce, although 
still looking for some economic relation, for it to be within the purview 
of the commerce clause. First, it may be recalled that for a time under 
the 1906 Act, the courts construed interstate commerce—although no 
mention of it was made in the words of the Act—as exempting from 
confiscation shipments of goods made by a manufacturer in one state 
to himself in another state until Hipolite Egg Company v. U. S.*° 


Developments Under 1938 Act Parallel Those in Other Fields 


The federal courts, faced with the contentions by violators under 
the 1938 Act of the nonexistence (or existence) of “interstate com- 
merce” developed concurrently many of the same concepts as in other 
fields generally regulated under the commerce clause.*° Commerce 
was redefined to include not only transportation, but the whole trans- 
action, of which the transportation was a mere part.*’ Yet, with all 
these developments, the courts did not really consider the constitu- 
tional commerce power “plenary” or “complete” in the sense that 
Professor Crosskey used the expression, although using the same gen- 
eral terminology as he. In selected circumstances—perhaps indicative 
of a trend away from traditional concepts—the courts examined legis- 
lation under the 1938 Act without any concern as to whether the 
activity itself was involved at some time in interstate commerce. 


Under the authority of Section 301(h), the Supreme Court in 1946 
moved forcefully into the problem of false guaranties given to con- 


No 


signees on completely intrastate shipments of drugs or foods.* 
regard was given to whether the shipment in question was ever in the 





to Congress the power to make effective its 
regulation of interstate commerce. Where 
that effectiveness depends upon a regula- 
tion or prohibition attaching regardless 
of whether the particular transaction in 


* Sec. 321 defines interstate commerce: 
““(1) Commerce between any state or 
territory and any place outside thereof 


” Cited at footnote 19. 


%®* Barnes v. U. 8., 142 F. (2d) 648 (CCA-9, 
1944); Arner Company v. U. 8., 142 F. 
(2d) 730 (CCA-1, 1944), cert. den., 323 
U. S. 730. 

The Supreme Court in U. 8. v. Walsh, 
cited at footnote 27, stated: 

“The commerce clause of the Constitu- 
tion is not to be interpreted so as to deny 


issue is interstate or intrastate in charac- 
ter, a transaction that concerns a business 
generally engaged in interstate commerce, 
Congress may act."’ 
"™ Barnes v. U. 8., cited at footnote 30. 
=U. 8. v. Walsh, cited at footnote 27. 
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channels of interstate commerce.** A year later, a concededly harm- 
less article was validly seized from a consumer in whose hands it had 
come to rest after it had ceased to be in the stream of commerce.” 
Perhaps the high-water mark was reached in the case of U. S. v. Sul- 
livan.** Sullivan, a retail pharmacist, was convicted of violating Sec- 
tion 301(k) of the Act, prohibiting: 


alteration, mutilation, destruction, obliteration, or removal of whole or part 
of any labeling of, or the doing of any other act with respect to, a drug 
if such act is done while such article is held for sale ™! after shipment in interstate 
commerce and results in such article being misbranded. 

His act was the removal of a dozen sulfathiazole tablets from a 
properly labeled bulk container, shipped in interstate commerce, into 
a pill box improperly labeled. The Court relied strongly on McDermott 
v. Wisconsin,** where the state statute, requiring labeling on syrup to 
be sold within the state to conform only to state law, was struck down 
by the Wisconsin and United States Supreme Courts as being a burden 
on interstate commerce and interfering with the provisions of the 
federal Act of 1906. The regulated activity in both cases was “purely 
The reasons given for the McDermott 


Whether the 


local or intrastate commerce. 


holding therefore are equally applicable here.” 


activity regulated in the Sullivan case was as necessary for the enforce- 
ment of the Act in interstate commerce as was the necessity for striking 


down the state law in the McDermott case is debatable. Also, Sul- 
livan’s criminal act did not and would not have even the slightest 
effect on interstate commerce as traditionally considered, that is, the 
activity regulated did not bear a substantial economic effect on that 
commerce. Considered in its broader terms, the case seems to indicate 
an intention to define interstate commerce in the widest possible sense 
commensurate with the commerce clause—that is, all gainful activity, 
without regard to where a physical movement over state lines takes 


* Under the 1906 Act, there was no lia- Intrastate Commerce,’’ 3 Food Drug Cos- 





bility for issuing a false guaranty, as such, 
to one engaged in interstate commerce. 

«U. S. v. Olsen, 161 F. (2d) 669 (CCA-9, 
1947), cert. den. The Olsen decision is 
said to “restate the right of the United 
States to pursue a contraband article at 
any time and in any place."" A vitriolic 
and bitter criticism of this case is found 
in Morris A. Bealle, The Drug Story (1949), 
p. 42. 

*® 332 U. S. 689 (1948). 

* Since amended to conform to the Sulli- 
van decision (whether or not the first sale). 
The amendment has been commented upon 
in Goodrich, ‘‘The Applicability of the 
Federal Food, Drug, and Cosmetic Act to 


metic Law Quarterly 332, 337 (September, 
1948) : 

“Unquestionably, it enlarges the area of 
coverage of the Act to include intrastate 
activities which have, up to now, been cus- 
tomarily controlled in greatest measure 
by the local law. The amended Act gives 
the United States the authority to prohibit 
the misbranding of a food, drug, device or 
cosmetic until it reaches the con- 
sumer; and this without regard to the 
period intervening between sales or the 
number of sales within the boundaries of 
the state of consumption."' 

* 228 U. S. 115 (1913). 
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place ** and without concern for where the article finally comes to 
rest.** From this point it was only logical that the seller be held liable 
under the Act for the transportation in the channels of commerce of a 
misbranded device by the purchaser himself for his own personal use.*° 

Another significant step forward in this direction was taken when 
the new oleomargarine legislation was incorporated into the Act in 
1950.** It confers on the administrators of the Act the power and 
authority to regulate an article which at no time enters or leaves the 
stream of interstate commerce. The statute, perhaps significantly, 
does not require some movement in “interstate commerce” as a pre- 
requisite to its jurisdiction.” 


Conclusion 
From these recent developments, it may be seen that there is 
an attempt to get away from the concept of physical movement of 
articles across state lines as the factor determinative of whether Con- 
gress may or may not regulate under the Federal Food, Drug, and 
Cosmetic Act. Up to this time, this attempt is restricted in certain 
areas, which have been upheld by the courts. Conjecture as to whether 


any of the other portions of the Act relating to new drugs, misbranded 
or adulterated drugs, habit-forming drugs, and the like, is closed to 
this concept of stationary but controllable commerce is not outside 
realm of the possible. 

Although the, Supreme Court has continually expanded and 
ified the power inherent in the commerce clause of the Constitution 


the 
clar- 


to meet 


economy, there remains much yet to be done.** 


changing needs of our present complex 


and far-reaching 
Fifty years of regula- 





* William W. Goodrich in work cited 
at footnote 36, commenting on the Sullivan 
case, asserted that ‘‘it is now broadly held 
that once the federal power attaches to any 
article by reason of its movement in inter- 
state commerce, such power follows it 
thereafter until it reaches the consumer.” 

» U. 8. v. Olsen, cited at footnote 34. 

” Drown v. U. 8., CCH Food Drug Cos- 
metic Law Reports { 7240, 198 F. (2d) 999 
(CA-9, 1952). 

In U. 8. v. Tom Sanders, CCH Food Drug 
Cosmetic Law Reports { 7229, 196 F. (2d) 
895 (CA-10, 1952), the seller violated an 
injunction by selling misbranded drugs 
in intrastate traffic knowing that the pur- 
chaser intended to take the drugs out of 
the state. 

“64 Stat. 21 USC 
Sec. 347. 

“21 USC Sec. 347a, 64 Stat. 20, Sec. 3(a) 
(1959) : 


20, Sec. 3(c) (1950), 


‘The Congress finds and declares that 
the sale .. . of colored oleomargarine.. . 
without clear identification as such or which 
is otherwise adulterated or misbranded .. . 
depresses the market in interstate com- 
merce for butter and for oleomargarine or 
margarine clearly identified and neither 
adulterated nor misbranded, and consti- 
tutes a burden on interstate commerce 

. Such burden exists, irrespective of 
whether such oleomargarine or margarine 
originates from an interstate source or 
from the State in which it is sold.’ 

“In illustration of how shallow the effect 
of considering the commerce clause as re- 
quiring some physical movement before 
it may attach is illustrated well by the 
following situation reported in Dunbar, 
Federal Food, Drug, and Cosmetic Law 
Administrative Reports, 1907-1949 (1949), 
p. 1093: 
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tion, from 1906 to the present, has seen enormous strides taken to make 
the power of Congress over both intrastate and interstate commerce 
truly plenary in the manner, perhaps, that Professor Crosskey and his 
supporters use the expression. The Supreme Court has asserted in- 
numerable times that the power is plenary as far as it extends within 
its constitutional grant, but the outer bounds of that grant still remain 
not clearly defined. In the food and drug field, it is true that the court 
no longer must find a physical movement of the contraband article 
across state lines from the seller to the buyer. The fact remains that 
the court still seeks to find some actual movement at some time because 
the statute does seem to require it. Only in the case of the false guar- 
anty and in the regulation of oleomargarine has this strict requisite 
been mitigated. The rationale in these two particulars is the all- 
encompassing “reasonable and necessary to protect interstate com- 
merce.” The logical extension of this doctrine is practically boundless, 
and could very well tend to make moot the contentions of Professor 
Crosskey as they relate to national domestic intrastate and interstate 
commerce in foods, drugs, and related articles. The door has been 
opened, but it remains to be seen how far it will be used by Congress. 


[The End] 


PRODUCT LIABILITY LAW—Continued frorn page 162 


considerably lighter burden of proof in products-liability cases than 
in any other type of litigation other than statutory litigation. The infer- 
ences, the presumptions, and the lessening of the burden were born 
of a sympathy founded in justice, because of the difficulty confronting 
plaintiffs in making proof in this type of case. Hence, the law provides 
a crutch to permit the plaintiff to get to the jury. The point is that 
the same sympathy which led to the establishment of this crutch car- 
ries over to the jury itself, and it is this sympathy which the defendant 
must overcome by clear and convincing proof if he is to escape un- 
merited liability and if he is to prevent the recurrence of a rash of 
unfounded and false claims. 





(Feotnote 43 continued) metic Act if they had not physically moved 
“All of the dried eggs offered for sale in interstate commerce. A judicial decision 
to the Government were examined by the [not cited] denied Government jurisdiction 
inspectors of the procurring war agencies. on the ground that the Government had 
In the case of a rejected lot, a jurisdic- never taken title to the goods. Constant 
tional question arose as to whether lots surveillance was. ; . [thereafter] 
offered to the Government and rejected required - 
were subject to the Food, Drug, and Cos- 





Judicial, Administrative 


and Legislative Developments 


Significant Comments 


By THOMAS W. CHRISTOPHER 


Decisions 

Coffee Additive —A coffee additive, composed of caramelized starch 
and calcium phosphate, and harmless, is sold for the purpose of stretch- 
ing coffee, the claim being made that it makes a pound of coffee go 
twice as far. The Arkansas Supreme Court has held that the product 
is not adulterated, putting the holding on the grounds that there is no 
legal standard and no commonly understood definition of what is con- 
tained in a cup of coffee.’ Also, an opinion by the Attorney General 
of the State of Washington ruled that adding the product to brewed 
coffee does not constitute adulteration if such addition improves the 
flavor. However, the opinion stated that if the additive is used to sup- 
plement a given weight of coffee and thereby produce a larger number 
of cups of brewed coffee, it is adulterated; the opinion further held 
that the state authorities cannot by regulation require restaurants using 
the additive to post notices to the effect that flavoring has been added 
to the coffee.” 

An opinion by the Attorney General of Missouri took the position 
that the product is both adulterated and misbranded.* Citing the 
Pop’n Oil decision,* the opinion stated : 

The average consumer . . . would be unaware that he was drinking a 
beverage inferior to that which he thought that he had ordered. . . . It seems 


to us that Missouri statutory and case law . . . would be violated by restaurants’ 
. mixing this product with coffee beans and selling the final blend as “coffee.” 





1 Austin v. Onnes, CCH Food Drug Cos- * Opinion of the Attorney General, Mis- 
metic Law Reports { 85,156, 278 S. W. (2d) souri, CCH Food Drug Cosmetic Law Re- 
93 (Ark., 1955). ports { 85,162 (December 1, 1955). 

2? Opinion of the Attorney General, Wash- *U. 8. v. 36 Drums of Pop’n Oil, 164 F. 
ington, CCH Food Drug Cosmetic Law Re- (2d) 250 (CCA-5, 1947). 
ports { 85,146 (April 23, 1954). 


174 





It should be noted that the Missouri holding relates to brewed 
coffee, as to adulteration, and not to the additive in jars on the store 
shelf. (The jar itself was held to be misbranded.) The interesting 
question as to whether the additive itself-is adulterated is not answered. 
In this regard, it should be kept in mind that in both the Pop’n Ow ® 
and the Poppy Seeds * cases, the product condemned had been altered. 
Here, the additive is sold for just what it is. Therefore, to seize the 
additive as adulterated, the court must do so on the ground that the 
product may be used in the future by restaurants, etc., in a product 
sold as “coffee.” Thus, these two federal decisions do not quite fit the 
present situation. 


Search and Seizure-—The interplay between Sections 704° and 
703 * of the Federal Food, Drug, and Cosmetic Act was questioned 
again in a case involving a charge against a drugstore proprietor, 
alleging the dispensing of drugs without a prescription.’® 

The defendant contended that the inspection of the drugstore was 
improper, in that Section 704—under which it was conducted—applies 
only to warehouses and factories. The court rejected this argument, 
and rightly. Section 704 states that the inspector may inspect “any 
factory, warehouse, or establishment in which food, drugs . . . are 
manufactured . . . or are held after . . . introduction [into interstate 
(Italics supplied.) 


” 


commerce ]. 

The defendant also contended that inspection and copying of 
records in a drugstore may only be done under Section 703, under 
which section immunity from prosecution is granted. The court ruled, 


however, that records may be examined and copied during an inspec- 
tion under Section 704, without resorting to the procedure or authority 
of Section 703, if an authorized person grants permission, and that no 





* Cited at footnote 4. s ' See. 703: 
*U. 8. vw. Two Bags .. . Poppy Seeds, . ,. @arriers . . . and persons 
147 F. (2d) 123 (CCA-6, 1945). receiving food, drugs .. . in interstate 
7 Sec, 704: commerce or holding such articles so re- 
“For purposes of enforcement of this ceived, shall, upon the request of an officer 
Act, officers . . ., after first making . . permit such officer .. ., at reason- 
request and obtaining permission of the able times, to have access to and to copy 
owner . . . are authorized (1) to enter, all records showing the movement in inter- 
at reasonable times, any factory, ware- state commerce of any food, drug 
house, or establishment in which food, or the holding thereof during or after suc h 
drugs .. . are manufactured, processed, movement .. .: Provided, That evidence 
packed, or held, for introduction into in- obtained under this section shall not be 
terstate commerce or are held after such used in a criminal prosecution of the per- 
introduction . . .; and (2) to inspect, at son from whom obtained. . 
reasonable times, such factory, warehouse, *U. 8. v. Herold, CCH Food Drug Cos- 
establishment, or vehicle and all pertinent metic Law Reports { 7337, 136 F. Supp. 15 
equipment, finished and unfinished ma- (DC N. Y., 1955). 
terials, containers, and labeling therein.’’ 
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immunity follows. Thus, the druggist must refuse consent for an 
examination of the records in order to bring Section 703 into operation. 

One of the implied rules in this holding is that the inspector has no 
right in law under Section 704 to inspect anything in the drugstore 
beyond the pots and pans, the actual drugs and the actual labels, and 
most lawyers, it appears, assume this to be the correct interpretation. 
But I suggest that the point is not settled and that—in some circum- 
stances, at least—the inspector may have greater authority. The 
legislative history of this amendment is confusing and even contra- 
dictory, which means that the court may take its pick or, if it wishes, 
ignore such history and construe the words of the section without out- 
side reference.” Section 704(2) authorizes the inspection of the 
factory, warehouse or establishment and the inspection of all pertinent 
equipment, materials, containers and labeling. The latter provision as 
to materials, labeling, etc., may or may not be restrictive of the first 
part of the sentence, and as a matter of grammer it probably is not 
restrictive but, rather, is separate and in addition. Further, the word 
“labeling” in the second half of the sentence is one that has received a 
liberal interpretation in other parts of the Act. I would not think that 
shipping records would be found to be a part of the labeling, but it is 
possible that a court would hold that the prescription is. If a pamphlet, 
mailed long afterwards, or a newspaper advertisement may, under 
some circumstances, be encompassed within the term, it is not impos- 
sible that the prescription might be also. 

Evidence.—In a hair-dye case, a New York court has ruled that 
correspondence between the defendant and the Federal Food and Drug 
Administration regarding the sufficiency of warnings and tests given 
on the label should have been admitted by the trial court, stating : 

Just as failure to comply with a statute and regulations . . . is evidence 
of negligence, full compliance therewith is some evidence of the exercise of due 
care in preparing and publishing instructions for the guidance of consumers." 

The principles of evidence support this ruling, but it should be 
remembered that the ruling is an exception to the general rule and 
that a careful explanation to the jury is in order. 

A few sentences later, the opinion states that an attorney may not 
read from a medical book to the jury, on the ground of lack of oppor- 
tunity for cross-examination. Thus, a letter from a government agency 
is admissible but a standard medical book is not. These rulings 
illustrate the importance of the “why” in introducing evidence. 





” See 8 Food Drug Cosmetic Law Journal " Phillips v. Roux Laboratories, Inc., 
600 (September, 1953). CCH Food Drug Cosmetic Law Reports 
7 22,425 (N. Y. S. Ct., November 7, 1955). 
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